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WILL CONTEST ANALYSIS
BY HERB E. TUCKER
Undue Influence
Undue influence is defined as words, conduct, or both, which at the time of making of the
Will/Trust (hereafter “Trust”): (1) deprive the person making the Trust of his or her free choice,
and (2) cause the person making the Trust to make the Trust or to make one or more provisions
differently than he or she otherwise would have. CJI-Civ. 34:14 (CLE ed. 2021). Undue
influence is proved if the contestant can establish the following facts: (1) a person
unquestionably susceptible to undue influence; (2) the opportunity in a third person to exercise
undue influence and to effect a wrongful purpose; (3) a disposition to influence unduly for the
purpose of procuring an improper benefit and; (4) a result appearing to be the effect of the
supposed undue influence.
Undue influence cannot be inferred by motive and opportunity alone. There must be
some evidence, either direct or circumstantial, to show that undue influence not only existed but
also influenced the making of the Will. Like testamentary capacity, undue influence is typically
proved through circumstantial evidence and Colorado Courts have been liberal in admitting
evidence of all circumstance that might tend, in conjunction with other evidence, to show undue
influence. In re estate of Koch, the Colorado Supreme Court found that the charge of undue
influence is substantially that of fraud and it can seldom be shown by direct or positive evidence.
While it is true that undue influence must be proved and not presumed, it can be proved by
evidence and circumstances that, by themselves, may have little significance but when taken
together create a situation under which it may be reasonable or natural to infer undue influence.
Presumptions of Undue Influence
When an heir or devisee at the time of the preparation and execution of a Trust was in a
confidential or fiduciary relationship with the decedent and was actively involved in the
execution or preparation of the Trust, the law presumes the Trust was procured by undue
influence. This presumption, however, disappears where the proponent can produce sufficient
evidence to overcome the presumption. If the proponent can rebut the presumption, then the
contestant does not get to present that instruction to the jury. CJI-Civ. 34:16 (CLE ed. 2021).
A “fiduciary relationship” exists whenever a person is in the position of attorney,
guardian, trustee, executor, agent under power of attorney, conservator, personal representative,
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partner, joint venturer, etc. and because of that position has legal power to affect the interest of
another that has been entrusted to him. Such person is under a duty to deal with the interest of
another with the upmost good faith and solely for the benefit of the other. CJI-Civ. 26:2 (CLE
ed. 2021). Colorado Courts have generally held that where beneficiaries are also fiduciaries, the
temptation for overreaching is great.
A “confidential relationship” exists whenever one person gains the trust and confidence
of another person by acting or pretending to act for the benefit of or in the interest of the other
and as result, is put in a position to exercise influence and control over the other.
It had been held in numerous cases that where undue influence is alleged, the mere
existence of motive and opportunity does not give rise to an inference that undue influence was
exerted. A decedent is generally free to devise his or her estate any way he or she chooses,
including to the exclusion of relatives. The judge or jury, as trier of fact, may take into
consideration the unnaturalness of the provisions of the Trust as a factor, but may not decide
against the Trust merely because it does not contain provisions that he or she would consider
more appropriate or equitable. In this case the Proponent is the alleged undue influencer. All
husbands and wives influence one another, however it does not necessarily arise to undue
influence. Colorado Jury Instruction CJI-Civ. 34:15 (CLE ed. 2021) provides that “Undue
influence cannot be inferred solely because one or more persons may have had motive or an
opportunity to influence (their spouse) in making his or her Will. Influence gained by reason of
love, affection or kindness, or by appeals to such feelings is not undue influence.”
Mistake in Inducement
As the following comments from Page on Wills indicate, however, it would be difficult to
set aside a new Will on the basis of “mistake,” unless you could also prove that the mistake was
caused by false representations by a third party:
§ 13.11 Mistake in inducement—general principles
A mistake in inducement exists where testator is mistaken as to facts
which cause him to draw up and execute the will that he does, where he intends to
execute the very instrument that he did, but where he would not have executed
such a will with full knowledge of the facts. In other words, there is no mistake
with respect to the document signed or its contents—both are as the testator
intended them, but he was induced to select the particular dispositive plan he did
by reason of a mistake as to some fact extrinsic to the document. The general
rule is that a will is valid, even though made by reason of a mistake of fact
[citing the Colorado Supreme Court’s opinion in In re Holmes’ Estate, 56 P.2d
1333 (Colo.1936)].
One of the main reasons cited for this general rule is the difficulty of determining what
the testator would have wished to do alternatively had he or she known the material facts. No
one probably ever made a will with absolute and perfect knowledge of every fact which might
possibly affect the terms of his or her will; and to try to determine the exact effect of each
alleged mistake is a task which courts are not inclined to undertake.
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The authors of Page on Wills offer as an example of a situation where mistake alone is
not enough to set aside a will one in which the testator mistakenly thought that certain of his
children had received prior gifts of land from their grandmother and had omitted these children
from his will for that reason, when in fact they had paid full value for such land. The Colorado
Supreme Court reached a similar result in In re Holmes’ Estate, stating:
That the will was executed is admitted. That at the time he executed it Holmes
labored under the mistaken belief that his sister was dead, is shown by undisputed
evidence. The fact that he was mistaken in that regard would not, of itself, avoid
the will. If, however, the mistaken belief was caused by false representations
knowingly made by Miss Holmes and Mrs. Soule with the fraudulent purpose of
inducing Holmes to make his will in their favor, to the exclusion of his sister, and
he so made the will in reliance upon such representations, the will would be void
as to both.
Colorado Dead Man’s Statute
Under the Colorado Dead Man’s Statute, parties and persons in interest with parties (i.e.,
spouses and children) are generally viewed as incompetent to testify as to oral statements of the
decedent. However, corroborating evidence of an independent and trustworthy nature can be
used to support testimony of parties and persons in interest with a party, who are then permitted
to testify as to oral statements of the decedent. Corroborative evidence, in its commonly
accepted meaning, connotes evidence independent of or supplementary to the fact and tending to
strengthen or confirm that fact.
The current Dead Man’s Statute only affects the admissibility of the witness’s testimony
regarding oral statement of the decedent. It does not prohibit the introduction of written
communications with or by the decedent or other writings or testimony regarding non-verbal
conduct. Writings of the decedent can be used to corroborate testimony by witnesses who would
otherwise be barred from testifying. For example, letters from the decedent to a spouse or child
evidencing the decedent’s intent to omit or include a family member could be used as foundation
to permit testimony from a witness who might otherwise be incompetent to testify.
In 2002, The Colorado Legislature overhauled the Dead Man’s Statute broadening the
scope of “persons interested with parties” to potentially disqualify spouses and other family
members, agents, corporate officers and partners who would stand to gain directly or indirectly
from the outcome of the Will or Trust contest. Persons in interest with a party are defined as a
person having substantial financial interest in the outcome of the civil litigation or any other
interest that makes their testimony standing alone untrustworthy.
I have always considered the two most important witnesses in will contest litigation to be
the drafting attorney and treating doctor. Treating doctors, unlike forensic experts who have
never met the decedent, often have long term relationships with their patients and have the
benefit of assessing their patients’ cognitive abilities. Estate planning attorneys also often have
long standing relationships with their clients and are able to assess their clients’ capacity and
susceptibility to undue influence. The treating doctor and the drafting attorney are neutral
professional witnesses in that they are not parties or persons in interest with a party and,
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therefore, are not barred by the Dead Man’s Statute. The fact that a drafting attorney earns a fee
in representing the personal representative as proponent of the Will is not sufficient to create a
substantial financial interest in the outcome of the litigation.
Testamentary Capacity
Testamentary capacity requires that a testator must have at the time of signing the
Will/Trust (hereafter “Trust”) the ability to understand: (1) that he or she is making a Trust; (2)
the nature and extent of the property he or she owns; (3) how that property will be distributed
under the Trust; (4) that the Trust distributes the property as he or she wishes; and (5) those
persons who would normally receive his or her property. CJI-Civ. 34:11 (CLE ed. 2021). The
fact that the testator may not be able to recall all of his or her property in detail at the time of the
signing of the Trust does not render the Trust defective. In re Estate of Romero, 126 P.3d 228
(Colo. App. 2005).
Colorado Courts have consistently held that testamentary capacity is a very low standard.
In re Estate of Romero, 126 P.3d 228 (Colo. App. 2005); In Re Estate of Breeden, 992 P.2d 1167
(Colo. 2000). In Breeden, the Court addressed the standards for testamentary capacity as well as
whether the Will was executed by the decedent while he was suffering from an insane delusion.
Breeden, at the time he prepared his handwritten Will, was drinking heavily and was under the
influence of cocaine. His holographic Will left his multi-million dollar estate to his girlfriend.
After he signed his Will, he shot his dog and then shot himself.
Breeden’s parents challenged the Will alleging their son lacked testamentary capacity, as
well as was suffering from an insane delusion. Judge Stewart (Judge in the Denver Probate
Court) upheld the Will, finding that Breeden had testamentary capacity. In addition, she found
that Breeden, at the time he prepared his Will was suffering from delusional thoughts, but those
thoughts did not impact his Will. The Probate Court noted, that although Breeden was extremely
paranoid believing he was under surveillance by the DEA through bugging devices in his house
and car, those paranoid delusions did not impact his Will.
Most Colorado probate litigators believe that this case has set the bar so low that it is
virtually impossible for a Contestant in Colorado to prove lack of testamentary capacity. Indeed,
since the Colorado Supreme Court ruling in this case, this author is unaware of any published
Colorado state court cases finding that a testator lacked testamentary capacity.
One thing that is clear from the reported Colorado cases is that testamentary capacity is
not static, it can come and go depending upon a variety of neurological, biological and
environmental factors. While it is true that elderly persons diagnosed with dementia or
Alzheimer’s may be more alert and responsive during certain periods of the day, they may
generally lack the ability to perform higher levels of abstract thought. Capacity to execute a Will
or Trust is generally not considered by the mental health experts as requiring a higher level of
abstract thought. A person suffering from a depression, delirium, psychosis, schizophrenia and
other mental illness may experience “lucid intervals.” Moreover, even when a testator may have
a permanent mental illness, his Will may contain logical and sensible provisions suggesting it
was executed by the testator during a “lucid interval” and the Will was not impacted by insane
delusions. People habitually under the influence of drugs and/or alcohol may also be capable of
4

executing a Will or Trust during a “lucid interval,” as their induced impairment is only a
temporary condition which is resolved by sobriety.
Determining Testamentary Capacity
There are many approaches to neurological assessment and testing. Evaluations of
testamentary capacity most often arise with elderly testators. In many cases, these individuals
may have physical limitations such as poor eyesight or hearing which may limit assessment.
Fortunately, it is generally understood by geriatric psychologists that extensive
neuropsychological testing may not be necessary to determine testamentary capacity.
Evaluations determining testamentary capacity need not be complex, and it may be sufficient for
the evaluator to simply identify the testator’s cognitive strengths and weaknesses which may or
may not impede the ability of the testator to prepare his Will.
Author and director William “Tim” Burton is quoted as saying, “They say that one
person’s insanity is another person’s reality.” Recently, Wade Ash has been involved in several
interesting cases involving testators suffering from cognitive impairment when they prepared
their Will or Trust. Even persons who are declared mentally incompetent, incapacitated or
suffering from various types of mental illness or addiction, may still have sufficient capacity to
prepare a Will or Trust. A testator may even lack testamentary capacity, but still have “lucid
intervals” enabling them to prepare a Will.
Testamentary capacity generally means that the testator acted with his or her own free
will and without being subjected to improper undue influence. Testamentary capacity is found
when the testator is of “sound mind.” Forensic psychologist Dr. Max Wachtel has weighed in on
what is a “sound mind”: “The basic presumption is that a will is considered valid and was signed
by someone ‘of sound mind’ if it meets all of the other statutory requirements. There are ways
of limiting the ability for people to contest a Will after the testator’s death, and they typically
include having an evaluation done by a psychologist prior to signing a Will to document an
opinion that the person is of sound mind. Attorneys typically suggest their clients get evaluated
if the testator is elderly and they have concerns about his or her capacity or is doing something
controversial in the Will like writing out a natural heir
In a recent case I tried, the testator prior to the execution of his Will was adjudicated by
the Court as an “incapacitated person.” Because of a diagnosis of dementia, the Court found the
testator was incapable of making appropriate decisions regarding his care, as well as the
management of his finances. The testator’s son was appointed as his father’s Guardian and
Conservator. At the time of the testator’s death, the testator’s daughter challenged her father’s
Will. The daughter argued that her father’s Will was void because he had been adjudicated as
incapacitated. The Court, however, found that the testator’s Will was valid and that the
determination of incapacity did not necessarily mean the testator lacked testamentary capacity.
The Judge stated in his findings upholding the Will, “You know we all have our good days and
bad days when we sign documents.” Colorado case law explicitly states that a finding of
incapacity which warrants the appointment of Guardian and/or Conservator does not equate to a
determination of lack of testamentary capacity. In other words, a person who has a Guardian and
Conservator appointed to assist him or her in decisions regarding care and finances does not
necessary preclude that person from creating a Will or Trust.
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The law generally provides that when a Contestant proves at trial that the testator lacked
testamentary capacity at the time of the execution of his Will or Trust, the burden of proof shifts
to the Proponent to prove that the Will or Trust was executed by the testator during a “lucid
interval.” The term “lucid interval” does not mean just a moment of awareness, it is a period of
time during which the testator returned to a state of comprehension and possessed actual
testamentary capacity. The concept of a “lucid interval” has existed since the beginning of time
when the idea of an oral or written instruction as to the disposition of one’s property was
recognized. In modern times, the definition of “lucid interval” has been described as a
temporary period of rationality or neurological normality such that a person has sufficient
intelligence, judgment and a will to enter into a contractual relation or perform other legal acts
without disqualification by reason of disease.
Historically, Courts have held that “habitual insanity” renders the testator incapable of
executing a Will or Trust, or entering into a contract, because of the inability to become lucid.
However, any disease or condition described as causing “recurrent sanity” means that there could
be “lucid intervals” during which the testator was capable of executing Wills, Trusts or contracts.
This often begs the question as to precisely what constitutes habitual insanity versus recurrent
sanity.
I litigated a recent case where the testator, prior to her death, was diagnosed by his
psychiatrist with schizophrenia. The psychiatrist’s report stated that prior to the execution of her
Will, despite the diagnosis of schizophrenia, the testator was oriented to person, place and time.
She knew who she was, where she was, the date and the day of the week. The testator’s
appearance was normal, well groomed, well dressed, her speech and articulation were good, and
she was easy to understand. She appeared to be pleasant and in a happy mood during the
evaluation. However, during the two hour exam, the psychiatrist found that the testator’s
thoughts were tangential, illogical and sometimes nonsensical. It was difficult to determine if the
testator understood the questions asked, because many of her responses didn’t make sense. The
testator often jumped from topic to topic and started telling a story in the middle with no
background or explanation. Ultimately, the psychiatrist determined that the testator’s thought
process and content was so severally impaired that she lacked testamentary capacity.
In another case I recently tried, an elderly gentleman was diagnosed with dementia and
was adjudicated as an incapacitated person needing a Guardian and Conservator. It was
determined by the Court that the incapacitated person also needed the protection of a Guardian
and Conservator because he was highly susceptible to undue influence and financial exploitation.
Prior to the appointment of the Guardian and Conservator, the elderly gentleman transferred $3
Million of his commercial real estate to his niece, who was a horse trainer. At trial, forensic
evidence was submitted indicating that the niece was slipping Ketamine into her uncle’s morning
milk shakes causing him extreme confusion. Ketamine is a dis-associative anesthetic which is
frequently used on animals as a tranquilizer. Ketamine can cause amnesia, hallucinations and
depression. It can also distort reality. The Jury set aside the fraudulent Deeds despite testimony
from the notary at the title company that the incapacitated person was alert and oriented as to
person, place and time.
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