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NEWS OF THE FIRM
Herb Tucker co-presented at the 2021
Estate Planning Retreat held in June.
The presentation topic concerned
“Remote Online Notarization and
Forensic Examination of Digital Assets”
and was sponsored by Continuing Legal
Education in Colorado, Inc., Denver,
Colorado.
Jonathan Haskell is the Co-Chair of
the Statutory Revisions Committee
(“SRC”). The SRC is the largest standing
committee of the Trust & Estate Section
of the Colorado Bar Association. As
its name suggest, the primary function
of the committee is to preserve and
enhance the practice of trust and estate
law in Colorado by participating in the
statutory revision process.
We are happy to announce the addition
of Christopher D. Trujillo as an Estate
Litigation Paralegal with our firm.
Chris is a Colorado native that graduated from the University of Colorado at
Denver in 2015. Chris joined Wade Ash
in May after working in several areas of
law around Denver and nearly 4 years in
probate law.

We are also happy to announce that
Zdenka Spackova has joined our
firm as an Estate Planning and Estate
Administration Paralegal. Zdenka graduated from the University of Houston in
2011 and has over 10 years’ experience
working with a Houston area law firm.
Zdenka joined Wade Ash in August after
she and her family made the decision to
make Colorado their forever home.

COLORADO’S NEW
ELECTRONIC WILLS
ACT – PART 2
Litigation
Involving E-Wills
Litigation regarding
electronic
wills
(“e-wills”) is going
to open the door
Herb Tucker
to extensive examination by forensic
experts of a decedent’s digital devices,
including computers and cell phones.
Forensic examination of digital assets
will be expensive. It will require attorneys in will contest litigation to carefully
consider the nature and scope of pretrial
discovery involving analysis of digital
assets belonging to the decedent.
Colorado Revised Uniform Law Of
Notarial Acts (RULONA)
With the passing of Colorado legislation regarding e-wills and remote
notarization, Colorado notaries, who are
certified by the Secretary of State, can
now perform remote online notarizations
(RON) regarding electronic execution

of estate planning documents which
include wills and codicils. Colorado’s
remote notary law requires the use of
real time audio-video equipment so
that the notary, signer and witnesses can
simultaneously communicate online from
different locations. Ink signatures are no
longer required. However, Colorado law
requires that the signer and each witness
must upload an electronic image of their
actual signature and those signatures
must be affixed to the e-will in the electronic presence of the notary.
RULONA provides that notaries
performing remote notarizations are
required to not only keep a journal but
also store the audio-video recording of
the e-will execution. RULONA requires
the notary to create a video recording
without extraneous statements of the
decedent unrelated to the execution of
his or her will, which may be inadmissible
in court. However, this information may
be useful to a court or jury in the determination of the testator’s testamentary
capacity and susceptibility to undue influence. Probate judges may be required
to preview the audio-video recording
of an e-will execution and determine
in advance of trial what, if any, of the
recording should be excluded at trial.
Notary’s Duty To Determine
Testamentary Capacity And Undue
Influence?
Under RULONA, notaries take on
responsibilities that have been traditionally performed by the drafting attorney.
Colorado notaries performing RON may
become important witnesses to a testator’s susceptibility to undue influence
and testamentary capacity particularly

if the witnesses are located out of state.
Notaries have authority to refuse to
perform the notarial act if he or she is
not satisfied that (1) the signer has the
capacity to execute the document; and (2)
the signer’s signature is made knowingly
and voluntarily.
Because most individuals store their
digital data in a variety of devices which
are susceptible to tampering, internet
companies and notaries are offering their
services to serve as qualified custodians to
store e-wills in a tamper evident system
and certify that it is an original copy when
it comes time for probate.
Disclosure Of Digital Assets
A fiduciary’s right to access digital assets
is governed by the Colorado Revised
Uniform Fiduciary Access to Digital
Assets Act (“RUFADA”). The Act applies
to all fiduciaries including personal
representatives, conservators, agents, and
trustees. The Act defines “Digital Asset”
as “an electronic record in which an individual has a right or interest”. The term
does not include an underlying asset or
liability unless the asset or liability is itself
an electronic record. The Act does not
apply to digital assets of employer’s used
by employees in the ordinary course
of business.
Courts impose duties on fiduciaries to
preserve and protect the decedent’s
digital assets. A fiduciary with authority
over the property of a decedent has
the right to take possession and access
any digital assets of the decedent. The
duties of care, loyalty and confidentiality
imposed on a fiduciary managing digital
assets are the same duties imposed on a
fiduciary managing tangible property. It
is important that your estate plan includes
providing your nominee personal representative with a list of all your usernames
and passwords to your digital devices.
You should have provisions in your will
or trust for your nominee fiduciary to

take possession of your digital devices
including, but not limited to, desk top
computers, laptop computers, tablets,
smartphones and similar digital devices
that currently exist or may in the future
exist as technology develops. Your will
or trust should also have provisions that
permit your fiduciary full access to your
user accounts including e-mail accounts,
online store accounts, tax preparation
service accounts, social network accounts,
digital photos and videos, text messages,
software licenses, domain registrations,
wallets containing crypto currency and
similar digital information which may
otherwise be protected under the terms
of service agreement.
Forensic Analysis Of Digital Assets
Forensic analysis of the decedent’s cell
phone and computer is going to be prevalent as states enact e-will legislation.
Companies that offer forensic investigation are going to make a lot of money
in will contest litigation involving digital
assets. A forensic examiner can determine who the scrivener of the document
was, when the document was written,
and whether the document was manipulated, revised or revoked.
Determining the authenticity of digital
evidence is going to be critical in litigating
e-wills. The authenticity of an e-will can
be determined from metadata in the
decedent’s digital devices. Metadata is
simply data about data stored in application software. Electronic documents
stored on digital devices are arguably
one of the most important areas where
metadata is found. Through examination
and extraction of the metadata on the
digital device, forensic experts can determine whether the digital information
has been changed over time. Forensic
examination identifies who authored the
digital record, who signed it, who modified it and whether the modification was
deliberate or accidental. Documents
often have a history of users working on
the document. By reviewing the revision
log, the previous authors could be listed

as well as the path where the document
is stored. Metadata often tells when the
document was last printed.
E-Mail
E-mail messages routed over the internet
make up a majority of the internet traffic
and more than 1 billion of the world’s
6.6 billion inhabitants are internet users
according to Internet World statistics. To
average the number of e-mails sent per
day, consider how many you send and
multiply that number by 1 billion.
People are naive to believe that nothing
they send by e-mail will be looked at by
unfriendly eyes. What the person writes
about themselves on Facebook may be
deemed as a truthful admission by some
courts. Reviewing e-mail messages is
often a source to determine the testator’s
intent with respect to the disposition of
his estate, his feelings towards his descendants and intent to revoke his or her will.
When a file is deleted, the file system
makes a record that the file is no longer
at that cluster or block. By doing this,
the file system will logically delete the file
from its records in an efficient manner,
but it physically has not worked its way
through the storage device and wiped out
the binary data. The operating system is
like an archeological site that a forensic
examiner can sift through.
A forensic examiner usually has access
to servers from which they can access
e-mail messages and logs of e-mail
activity. Forensic experts use software
which permits retrieval of deleted files.
Even though the file has been deleted, the
entire file still resides on the hard drive
even though the operating system does
not see it. All relevant metadata is still
intact, including time and date stamps.
Depending on the software used by the
forensic examiner, the process of listing
deleted files can easily be created. These
deleted files may be important evidence
to determine when and who deleted an
e-will.

Mobile Devices
Discovery in an e-will investigations will
almost always involve forensic examination of the decedent’s mobile phone.
Depending on the type of smartphone
that is being examined, the forensic
examiner may find a variety of evidence.
On mobile phones, subscriber identifiers
can be used by mobile phone networks to
authenticate the user and verify services
to that account. Mobile phones contain
logs which track when calls were placed,
missed, and received that can produce
crucial timelines. Other logs that are
often kept contain GPS, network cell
connections and network cell termination information. These logs may or may
not exist but if they do, a forensic expert
can track a location of a mobile phone
and produce accurate timelines. Looking
at calendar data can often yield clues or
leads in criminal investigations.
Contacts on digital devices can lead to
potential witnesses. You may find in a
typical phone book information such
as e-mail addresses, physical addresses,
photographs, even alternative phone
numbers. Almost all smartphones have
cameras embedded in them. Photos and
video recordings are all potential bits
of evidence of testamentary capacity.
Devices often double as digital audio
recorders and permit investigation of
what has been recorded and why. On
mobile devices, users can also send audio
and video messages. These messages can
give a forensic expert the opportunity to
observe the decedent prior to his or her
death. Additionally, Smartwatches track
medical data which may be useful in
determining the user’s capacity to make
a will.
Text messages often contain bits of
evidence as well as date and time stamps
that are invaluable to investigators. Most
people believe that after they delete these
messages, they are gone forever. That is
often not the case, and these messages
can be recovered by using the right

software. Instant messaging often retains
entire conversations that have important
evidentiary value, in both their content
and their time and date information.
With mobile devices using software to
view and produce documents, spreadsheets, presentations, and many other file
formats may provide relevant evidence of
the decedent’s financial transactions.
Conclusion
It is anticipated that the Colorado
Secretary of State’s Office will continue
to approve online companies that
provide RON platforms facilitating the
execution and storage of e-wills as well
as the audio-video recordings of executions. Custodians will then certify the
e-will as an original paper copy and
provide copies to the courts insuring the
authenticity of the e-will. Because of the
difficulty in determining authenticity of
an e-will stored on digital devices, as well
as the risk of multiple copies, e-wills are
going to invite discovery of the decedent’s
digital devices.
Forensic experts will extract metadata
from digital devices which will help
identify revisions, deletions, and other
evidence indicating that the e-will may
have been tampered with or deleted.
Given the expense of forensic analysis
of computers and cell phones, probate
courts are going to have to strictly enforce
the proportionality rules set forth under
the Colorado Rules of Civil Procedure.
The Rules require the courts to limit the
scope of discovery where economically
impractical.
The Secretary of State requires certified
notaries performing remote notarization
to not only perform the execution of the
e-wills, but also assume the responsibility
for determining the signer’s capacity and
susceptibility to undue influence. This is a
role that has historically been the responsibility of estate planning attorneys
who traditionally have orchestrated the
will execution. It is anticipated that the
expanded role of the notary will require

the notary’s testimony in court and strict
compliance with RULONA will be a
primary consideration in determining
the validity of the e-will. Courts are also
going to have to examine the audio-video
recording and make determinations as
to extraneous information which is inadmissible pursuant to the Secretary of
State regulations. Litigation involving
challenges to estate planning documents
prepared, executed, and stored on digital
devices is inevitable. Ultimately, judges
are going to have to navigate uncharted
waters regarding e-wills and how to apply
a body of Colorado case law applicable
to paper wills.

SPENDTHRIFT AND
DISCRETIONARY
TRUSTS — COLORADO
ADOPTS PART 5
OF THE UNIFORM
TRUST CODE
Colorado adopted
most of the Uniform
Trust Code (UTC)
in 2018, effective
January 1, 2019. The
UTC is intended to
be a comprehenKevin Millard
sive codification of
the law of trusts, but Colorado’s initial
enactment omitted Part 5 dealing with
the rights of creditors of trust beneficiaries. Part 5 was initially omitted because
it was controversial in some respects, and
the Colorado Bar Association’s Trust and
Estate section wanted more time to study
part 5. Colorado has now added it to its
version of the UTC.
Spendthrift Trusts
A spendthrift provision prohibits the
beneficiary from assigning his or her
interest and provides that creditors may
not reach the interest. In the absence

of a spendthrift provision, a beneficiary’s interest in a trust is property, and a
creditor or assignee of the beneficiary
may attach present or future distributions
to the beneficiary. Colorado has long
recognized the validity of spendthrift
trusts. Part 5 of the UTC now codifies
the effectiveness of spendthrift trusts,
subject to very limited exceptions. No
specific language is required to create a
spendthrift trust. It is sufficient for the
document to simply say that it creates a
spendthrift trust.
The beneficiary’s interest in a spendthrift
trust is not assignable. Additionally, a
creditor of the beneficiary cannot reach
the beneficiary’s interest in the trust or
a distribution from the trust before it is
received by the beneficiary, unless one of
the exceptions discussed below applies.
The trustee of a spendthrift trust may
make a distribution by applying it for
the beneficiary’s benefit (for example, by
paying the beneficiary’s expenses rather
than distributing directly to the beneficiary). In that case, a creditor may not
reach the distribution, and the trustee is
not liable to the creditor for having made
the distribution. Similarly, the trustee of
a spendthrift trust may hold real estate
(such as a house) or tangible personal
property (such as art or jewelry) for use
by the beneficiary, without exposing that
property to the claims of the beneficiary’s
creditors.
Colorado’s version of part 5 of the UTC
includes two exceptions to the enforceability of a spendthrift provision. First,
a spendthrift provision is unenforceable
against a child who is owed child support
by the trust beneficiary. Second, a spendthrift provision is unenforceable against
a judgment creditor of the beneficiary
who has provided essential services
for the protection of the beneficiary’s
interest in the trust. When either exception applies, the creditor’s only remedy is
to obtain a court order attaching current
or future distributions to the beneficiary,
and the court may limit the award “as is

appropriate under the circumstances.”
Discretionary Trusts
A discretionary trust is one in which distributions to the beneficiary are to be made
in the discretion of the trustee. Even if the
trust does not include a spendthrift provision, a discretionary trust is protected
from the beneficiary’s creditors, because
the creditors cannot force the trustee to
exercise its discretion to make distributions. Colorado’s enactment of part 5 of
the UTC codifies this result and clarifies
that creditors may not reach the beneficiary’s trust interest even if the trustee’s
discretion is expressed in the form of a
standard (for example, discretion to make
distributions for the beneficiary’s health,
education, maintenance, and support)
and even if the trustee has abused its
discretion.
There is again an exception for child
support, but the exception is very narrow.
To the extent the trustee has not complied
with a standard of distribution or has
abused its discretion, the court may order
the trustee to make a distribution to satisfy
the beneficiary’s child support obligation.
The amount of the distribution is to be
an amount that the court determines to
be equitable under the circumstances,
but not more than the amount the trustee
would have been required to distribute if
the trustee had complied with the distribution standard or had not abused its
discretion.
Although the child support exception is
triggered if the trustee has not complied
with the standard of distribution or has
abused its discretion, the exception does
not prevent the beneficiary from suing
the trustee for failure to comply with a
standard or for abuse of the trustee’s
discretion.
Part 5 of the UTC confirms that the
protection afforded by a discretionary
trust applies if the beneficiary is a
co-trustee or even the sole trustee of the
trust, so long as the discretion is limited by

an ascertainable standard, such as health,
education, maintenance, and support
(HEMS). In this regard, it is worth noting
that a Colorado statute provides that, if
a beneficiary serves as trustee, the beneficiary-trustee may participate in making
distributions to himself or herself only
for HEMS, unless the terms of the trust
expressly opt out of the statute, which
would be unusual.
SNTs
The exceptions to both the enforceability
of a spendthrift provision and the protection afforded by a discretionary trust
do not apply to a special needs trust or
supplemental needs trust, if applying the
exception would disqualify the beneficiary from Medicaid, supplemental
security income, or other public benefits.
Creditor Claims Against the Trust
Settlor
UTC part 5 codifies the rights of creditors of the settlor of the trust. If the trust
is revocable, the trust property is subject
to claims of the settlor’s creditors during
the settlor’s lifetime. At the settlor’s death,
property in the formerly revocable trust
is subject to claims of the settlor’s creditors as provided in the Colorado Probate
Code.
If the settlor creates an irrevocable trust
and does not name himself or herself as
a trust beneficiary, the settlor’s creditors
generally may not reach the trust property unless the creditor can show that
the transfer to the trust was a fraudulent transfer within the meaning of the
Colorado Uniform Fraudulent Transfer
Act. If the irrevocable trust does name
the settlor as a trust beneficiary, however,
UTC part 5 provides that a creditor of
the settlor may reach the maximum
amount that can be distributed to or for
the settlor’s benefit. This puts to rest any
argument that Colorado allows so-called
“domestic asset protection trusts.”
Colorado omitted one portion of UTC

part 5, relating to powers of withdrawal.
In general, the UTC treats a power of
withdrawal as the equivalent of a power
to revoke, because the two powers are
functionally identical. As a result, in the
uniform version of the UTC, if a trust
beneficiary holds a power to withdraw
from the trust (such as a “five and five”
power to withdraw the greater of $5,000
or 5% of the trust property each year, or
a “Crummey” withdrawal power) then,
during the time period when the power is
exercisable, a creditor of the beneficiary
may reach the property subject to the
withdrawal power. The uniform version
of the UTC provides that, once the withdrawal power lapses, the holder of the
power is no longer treated the same as
the settlor, except to the extent the lapse
exceeded the amount that is protected
under the Internal Revenue Code from
being treated as a release of a general
power of appointment. That lapseprotected amount is currently the greater
of $5,000 or 5% of the trust property.

is entitled to an outright distribution,
the beneficiary’s creditor may reach the
distribution if the trustee unreasonably
delays in making the distribution.
Conclusion
The addition of part 5 to Colorado’s
version of the UTC generally codifies the
common law and is a welcome addition
to Colorado trust law.

JUST ASK JIM
Dear Jim:

there has been a completed gift for federal
transfer tax purposes, and you have made
a present gift of a one-third interest. If
the amount exceeds the $15,000 annual
exclusion amount (doubled if your wife
joins in the gift) you will have to file a gift
tax return and use up a portion of your
lifetime exclusion. More importantly,
your child will take over your income tax
basis in the property (which I assume is
quite low since you bought the property
years and years ago).
There are two better alternatives. The
first and simplest is simply to make the
gift to your son by will upon the death of
the survivor of you and your wife. Under
the present tax law, the income tax basis
will be stepped up or adjusted to date
of death value and any potential capital
gain will be eliminated. The house will be
part of your probate estate but, as I have
mentioned in earlier columns, probate in
Colorado is relatively simple and inexpensive - no court involvement normally
in opening an estate, administering an
estate, or closing an estate.

My wife and I have a
vacation home in the
mountains. We use it
from time to time and it
is also available for use
James Wade
by our four children.
The property is special
to one of our sons and his family, and the other
three children are not so interested. We would
In enacting part 5 of the UTC, Colorado like for our son to have the property when my Another alternative is to use a beneficiary
omitted the provision dealing with wife and I are both deceased. Right now, the deed, a TOD (transfer on death) arrangecreditors of a beneficiary who holds a house is in our names as joint tenants.
ment. This is a transfer authorized by
statute, similar to a POD (payable on
withdrawal power, because of University
I
was
discussing
this
with
my
barber
the
other
death) bank account or securities account.
National Bank v. Rhoadarmer. In
Rhoadarmer, the Colorado Court of day and he suggested that we simply add our You achieve the same income tax benefit
Appeals held that a creditor of a trust son’s name to the property as an additional joint of stepping up the income tax basis in
beneficiary who held a withdrawal power tenant. He says that this would avoid probate the property.
could not reach the property subject to and get us where we want to end up.
By the way, by adding your son to the title
the power unless and until the benefiof your mountain home makes it liable
ciary exercised the power. The portion What do you think?
to that of third-party claims against your
of UTC part 5 dealing with withdrawal
son. Although it is not likely, it is possible
Yours truly,
powers was omitted in Colorado’s enactthat your son might have creditor claims
Keystone Keith
ment in order to avoid overruling the
or marital claims in the event of a dissolution of marriage. Since adding his name
Rhoadarmer case.
Dear Keystone Keith:
as joint tenant would create an immeOverdue Distributions
Your barber may be correct, but at some diate property interest in him, his interest
risk and cost to you and your estate.
in your family home in the mountains
If a trust provides for a mandatory distriwould be subject to those claims.
bution to be made, for example, when If you add a child’s name to your bank
the beneficiary reaches a specified age, or account, since the amount in the bank Next time ask your barber what he
when the trust terminates, a creditor of account is able to be withdrawn by you plans to do with his vacation home in
the beneficiary may reach the mandatory at any time, there is no completed gift to the mountains.
distribution if the trustee does not make your child until he or she makes a withSincerely,
the distribution within a reasonable time. drawal of the funds. On the other hand,
Jim Wade
once
you
add
your
son’s
name
to
the
deed,
In other words, once the trust beneficiary
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