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NEWS OF THE FIRM
Herb Tucker co-chaired and presented at
the February 24, 2021 Continuing Legal
Education Seminar “E-Wills and Remote
Online Notarization: Practical Mechanics for
Planners and Probate Practitioners,” sponsored by Continuing Legal Education in
Colorado, Inc., Denver, Colorado.
We are also pleased to announce that
Jim Wade, Herb Tucker, Laurie Hunter
and Kevin Millard were named once
again by their peers as Best Lawyers
in America.
Jim Wade recently presented a half day
Continuing Legal Education program
on the 45th anniversary update (7th
Edition) of his probate practice manual,
the Colorado Probate System.
This is the last newsletter being edited by
our Legal Administrator, Jill Griffiths.
Jill recently announced her plans to
retire. She will be succeeded by Loreen
Jones, presently our Billing & Accounting
Specialist. We thank Jill for her many
years of service to the firm and welcome
Loreen to her new responsibilities.

IN A TRIO OF CASES,
THE COLORADO
SUPREME COURT
UPDATES COLORADO
LAW ON COMMON-LAW
MARRIAGE
Colorado is one of
10 jurisdictions that
recognize commonlaw marriage. The
issue of whether a
couple is commonlaw married may
Kevin Millard
arise, of course,
when the couple breaks up. The issue
may also arise if one of them dies and
the survivor asserts rights to the decedent’s estate as a surviving spouse, such
as the right to allowances, an intestate
share if the decedent left no will, an elective share, and priority to be appointed as
personal representative (executor) of the
decedent’s estate. The leading Colorado
case on common-law marriage was previously People v. Lucero, which held that “A
common law marriage is established by
the mutual consent or agreement of the
parties to be husband and wife, followed
by a mutual and open assumption of a
marital relationship.” If the existence
of a marriage is contested, then under
Lucero, an agreement to be married
“may be inferred from evidence of cohabitation and general repute.” Lucero listed
a number of factors that a court could
consider: maintenance of joint bank and
credit accounts, joint ownership of property, the use of the man’s surname by the
woman, the use of the man’s surname by
children born to the parties, and the filing

of joint income tax returns. These factors
were not exclusive.
In a trio of cases handed down on
January 11, 2021, the Colorado Supreme
Court has updated the law of commonlaw marriage in Colorado. The first case,
Hogsett v. Neale, involved two women who
were in a 13-year relationship between
November 2001 and November 2014.
They never formally married, and could
not have done so under Colorado law as
then in effect, which prohibited samesex marriage. Despite this, in January
2015, they jointly filed a petition for
dissolution of marriage and mediated a
separation agreement that said they had
entered into a common-law marriage in
2002. At an initial status conference, the
judge explained that he would first have
to find that a marriage existed before he
could address a petition for dissolution of
marriage. The parties then stipulated to
dismiss the action, explaining that they
had mediated a full settlement of the
issues between them.
Later, Hogsett sought retirement assets
and spousal maintenance that she
thought she was entitled to under the
separation agreement, and she filed a
second petition for dissolution of the
marriage. Hogsett lost in the trial court
and the Colorado Court of Appeals. The
case then went to the Colorado Supreme
Court, which reaffirmed that commonlaw marriage is a civil contract and
thus requires the mutual consent of the
parties. The court considered the factors
set out in Lucero, however, and concluded
that Lucero’s “gendered language” and
“heteronormative view of marriage” can
no longer stand in light of the United
States Supreme Court’s 2015 decision

in Obergefell v. Hodges, holding that samesex couples have a fundamental right to
marry and that state laws prohibiting
same-sex marriage are unconstitutional.
The Hogsett opinion notes that the Lucero
factors are underinclusive as applied to
a common-law same-sex marriage. For
example, prior to Obergefell, a same-sex
couple could not file joint income tax
returns. Lucero’s “holding out” requirement that couples publicly affirm
their marital status does not take into
account the “precarious legal and social
status” LGBTQ people have occupied. Additionally, the Lucero factors no
longer set a reliable boundary between
marital and nonmarital relationships.
Cohabitation by unmarried couples is far
more common than it used to be. At the
same time, it has become more common
for married couples to live apart. As a
result, we can no longer assume that
cohabitation “clearly shows an intention to be married.” Childrearing outside
of marriage has become increasingly
common. Thus, sharing biological or
genetic children is no longer a reliable
indicator of marriage. Naming practices
have changed. Many married couples
keep their separate surnames, and some
unmarried cohabiting couples take the
surname of one of them or create a new
one. Financial arrangements between
a couple, such as joint accounts or joint
ownership of real estate, are no longer as
clearly indicative of marriage or intent
not to be married. Low income individuals may not have bank accounts or
own real estate, or they may choose to
title property in only one party’s name
because of credit issues.
Hogsett holds that “common law marriage
may be established by the mutual consent
or agreement of the couple to enter the
legal and social institution of marriage,
followed by conduct manifesting that
mutual agreement. The key question is
whether the parties mutually intended
to enter a marital relationship—that
is, to share a life together as spouses in

a committed, intimate relationship of
mutual support and mutual obligation.” In the absence of evidence of an
express agreement, the parties’ agreement to enter a marital relationship may
be inferred from their conduct. In examining the parties’ conduct, the Lucero
factors can still be relevant, but must be
assessed in context, and the inferences to
be drawn from the parties’ conduct may
vary depending on the circumstances.
The manifestation of the parties’ agreement need not take a particular form.
Mutual agreement to marry is not alone
sufficient to establish a common-law
marriage, however. As under Lucero, there
still must be evidence of subsequent
conduct manifesting the agreement. But
the conduct need not take the form of
mutual public acknowledgment or open
marital cohabitation in every case. In
addition to the Lucero factors, as refined by
Hogsett, a court should consider evidence
of shared financial responsibility (such
as leases in both partners’ names, joint
bills, or other payment records); evidence
of joint estate planning, including wills,
powers of attorney, and beneficiary and
emergency contact designations; and
symbols of commitment, such as ceremonies, anniversaries, cards, gifts, and
what the couple call one another. Courts
should also consider the parties’ sincerely
held beliefs regarding the institution
of marriage.
Applying its “refined framework” for
establishing a common-law marriage,
the Colorado Supreme Court concluded
that the record supported the trial court’s
conclusion that the parties did not mutually intend to be married, and therefore
affirmed the judgment of the Court
of Appeals.
There were three concurring opinions.
One (of the seven) Colorado Supreme
Court Justices specially concurred, saying
that he fully joined the majority’s opinion,
but argued that Colorado should abolish
common-law marriage. The Chief
Justice concurred in the judgment only,

on the ground that—without considering
any factors—there clearly was no mutual
consent to be married, and the majority
decided more than was necessary to
resolve the case. A third justice concurred
in the judgment only, because he believed
that, prior to Obergefell, the parties could
not have mutually intended to enter
into a “legal relationship of marriage”
at a time when doing so was prohibited
by Colorado law. On that issue, see the
discussion of LaFleur v. Pyfer, below.
The second case, In re estate of Yudkin,
involved an opposite-sex couple. The
decedent, Viacheslav Yudkin, lived in his
home with Tatsiana Dareuskaya for eight
years, along with Dareuskaya’s children
from a prior relationship. When Yudkin
died intestate, his ex-wife, Svetlana
Shtutman, was appointed as personal
representative of his estate. Dareuskaya
objected and sought removal of the
ex-wife on the ground that Dareuskaya
was Yudkin’s common-law wife and had
priority for appointment.
The case was heard by a magistrate,
who concluded there was no commonlaw marriage. The magistrate ruled
that Yudkin and Dareuskaya agreed to
and did cohabit for at least 8 years and
held themselves out to their co workers,
friends and neighbors as married, but
they were not common-law married
at the time of Yudkin’s death based on
the following Lucero factors: there were
no joint banking or credit accounts and
no jointly owned vehicles or real property; Dareuskaya did not use Yudkin’s
surname; Dareuskaya’s children did
not use Yudkin’s surname; there were
no children of both Dareuskaya and
Yudkin to take the surname; and “most
convincing,” they did not file any joint
income tax returns.
The Colorado Court of Appeals determined that the magistrate had misapplied
Lucero and held that where there is an
agreement to be married and the two
essential factors—cohabitation and
community reputation as husband and

wife—are met, the inquiry ends and a
common-law marriage has been established. The Court of Appeals held that
the magistrate had erred in considering
other factors and reversed and remanded
with directions to enter a decree of
common-law marriage.
The ex-wife petitioned for certiorari,
arguing that the Court of Appeals had
misapplied Lucero and that the magistrate never actually found that Yudkin
and Dareuskaya agreed to be married.
In the Supreme Court, the ex-wife
argued that the Court of Appeals erred
by treating cohabitation and reputation
in the community as dispositive. The
Supreme Court agreed. Rather, under
Lucero as interpreted by Hogsett, the court
must consider all of the factors that might
show agreement or lack of agreement to
be married. The Supreme Court pointed
out that the magistrate’s order concluded
that Yudkin and Dareuskaya agreed
to and did “hold themselves out to be
married,” but that the magistrate’s order
did not actually say that they “agreed to
be married.” The Supreme Court therefore vacated the judgment of the Court
of Appeals with instructions to send the
case back to the probate court for reconsideration in light of Hogsett.
There were two concurrences in Yudkin.
Chief Justice Boatright concurred in the
judgment only because of his disagreement with Hogsett’s announcing new
factors on the facts of that case. Justice
Samour concurred in the judgment only,
because he disagreed with the majority’s
apparent elimination of the requirement
that the parties intended to enter into the
legal institution of marriage as opposed to
intent to “enter a marital relationship—
that is, to share a life together as spouses
in a committed, intimate relationship of
mutual support and mutual obligation.”
The third case, LaFleur v. Pyfer, squarely
addresses whether a same-sex couple
could have entered into a common-law
marriage in Colorado before Obergefell,

given that previous Colorado law prohibited same-sex marriages. Pyfer proposed
marriage to LaFleur and LaFleur
accepted in front of Pyfer’s sister. On
November 30, 2003, the couple participated in a ceremony that “certainly
appeared to be a wedding.” There were
rings, tuxes, attendance by friends and
family, a toast, vows, and a minister, and
Pyfer and LaFleur signed a document
called a “Certificate of Holy Union.”
After the ceremony, Pyfer held himself
out as married to family and friends
and listed LaFleur as his spouse on an
employment form. LaFleur did not tell
his coworkers he was married, but there
was testimony that he worked in an environment that was “not welcoming” of
same-sex couples.
On January 19, 2018, Pyfer filed a
petition for dissolution of marriage.
LaFleur argued that the couple could
not have been married because samesex marriages were not recognized or
protected under Colorado law prior to
Obergefell. The trial court determined that
the couple was common-law married.
The Colorado Supreme Court ruled
that prior law did not bar Pyfer and
LaFleur from entering into a commonlaw marriage. A statute that is declared
unconstitutional is void ab initio, that is, it
is as if the law had never been in effect.
Thus, Colorado’s prior state-law restrictions on same-sex marriage cannot stand
as an impediment to the recognition of
a same-sex marriage entered into before
Obergefell was decided. The court characterized recognition of same-sex marriage
as “the remedy for the State’s earlier violation of the couples’ constitutional rights.”
As to the requirement that both parties
to a common-law marriage must intend
to be married, the majority opinion said
that the couple need not intend the legal
consequences of the marital relationship
in order to enter into the relationship
itself. Rather, the focus is on whether the
parties intended to enter into a relationship that is “marital in nature.”

The court applied Colorado’s commonlaw marriage test, as refined in Hogsett, to
the facts of LaFleur v. Pyfer, concluded
that the record supported the trial court’s
conclusion that the parties intended to
enter into a marital relationship, and
affirmed that aspect of the decision.
Justice Samour dissented, arguing that
common-law marriage requires mutual
intent to enter into a “legal marital relationship” and that LaFleur and Pyfer
could not have had that intent at a time
when common-law marriage was illegal
in Colorado.
The effect of these three decisions is to
update Colorado law of common-law
marriage in light of changes in society and
the legalization of same-sex marriage.
The three decisions may, however, make
it harder for courts to decide commonlaw marriage cases. The majority opinion
in Hogsett acknowledges that “the refined
test reflects that it is more difficult today
to say that a court will know a marriage
when it sees one.” It’s possible that this
will lead to an effort to abolish commonlaw marriage in Colorado. Two of the
seven Colorado Supreme Court Justices
suggested that should happen, but that
it would be preferable for the legislature
rather than the courts to take that step.
But even if common-law marriage is abolished in Colorado, people will continue
living together without entering into a
formal marriage. Some of those couples
will break up while both are alive, and for
other couples, one of the partners will die
during the relationship, raising the question what, if any, legal rights the surviving
partner has regarding the deceased partner’s estate. Colorado law recognizes
that unmarried cohabitants may enter
into contracts regarding their economic
interests and that an unmarried cohabitant may have equitable rights against
the other cohabitant. Those rights are
not, however, as extensive as the rights of
a spouse in a common-law marriage. At
least one state (Washington) gives unmarried cohabitants certain economic rights

in each other’s property that are similar
to the rights of married couples. At the
other extreme, at least one state (Illinois),
refuses to enforce contracts between
unmarried cohabitants regarding their
economic interests. The Uniform Law
Commission is currently working on
a uniform law that, if enacted, would
provide that unmarried cohabitants have
the same rights as anyone else to bring
contractual or equitable claims. This stillin-progress uniform law would also allow
cohabitants to assert equitable claims
against each other based on their contributions to the relationship.

COLORADO’S NEW
ELECTRONIC WILLS
ACT – PART 1
Introduction
In September of
2019, the Uniform
Law
Commission
completed its Uniform Electronic Wills
Herb Tucker
Act (the “UEWA”).
The final draft was
released on November 20, 2019. On
January 21, 2021, Governor Polis signed
the Colorado Uniform Electronic Wills
Act (“CUEWA”). The CUEWA applies
to an electronic will (“e-will”) of a decedent who dies on or after January 21,
2021. Part 1 of this article will compare
Colorado law regarding paper wills to
e-wills.
Prior to COVID-19, internet-based
companies were lobbying many state
legislatures, including Colorado, to adopt
new statutes creating platforms for e-wills
and remote online notarization (“RON”).
During the COVID-19 pandemic, most
states, including Colorado, by executive
order, legislation and/or temporary court
rules adopted emergency provisions to
facilitate the preparation and execution
of wills and other related estate planning
instruments remotely.

The COVID-19 pandemic has accelerated the need for e-will legislation sooner
than expected. The pandemic has made
it extremely challenging for estate planners and their clients to execute wills and
other estate planning documents which
require witnessing and/or notarization.
When the Colorado Governor’s “Stayat-Home” Order went into effect, estate
planners could no longer meet face to face
with their clients to discuss their estate
planning. During the pandemic, estate
planners had to be creative regarding
their preparation and execution of wills
and other estate planning documents
requiring “wet” signatures rather than
electronic. Executing wills has been
particularly difficult for elderly clients
living in assisted living or nursing home
facilities who are at high risk. Under the
temporary rules, estate planners were
forced to go through a cumbersome
remote notarization process requiring
circulation of drafts and executed estate
planning documents both before and
after the execution ceremony.
Colorado, like most states, permits two
witnesses to attest to the testator’s signing
of his or her will. Colorado is also one
of three states that allows a will to be
acknowledged before a notary public in
lieu of witnesses. The Colorado Probate
Code requires the witnesses to be in the
“conscious presence” of the testator
when signing his or her will. “Conscious
presence” is defined under the Colorado
Probate Code as requiring the witnesses
to be in the physical proximity of the
testator, but not necessarily within the
testator’s line of sight. Conscious presence, permitting witnesses to be out
of the line of sight of the testator, does
not work for remote execution of e-wills
where the witnesses and testator are not
physically in the same room. Electronic
presence, where the testator and witnesses
are in separate locations, requires that the
witnesses must be able to observe the testator
sign his or her will and hear the testator
acknowledge that the document is a last will
through real time audio-visual equipment.

Many estate planners are concerned that
an e-will that is remotely witnessed and
notarized using real time audio-video
equipment will create a second class of
wills which do not afford the same protection to the testator as traditional paper
wills. Paper wills executed in the presence of counsel, witnesses and notary
afford them the opportunity to assess the
testator’s demeanor, capacity, appearance
and assure that the testator’s execution of
the document is free of undue influence.
Colorado Uniform Electronic
Wills Act
Definitions
The CUEWA has three definitions which
are not found in the current Colorado
Probate Code. These definitions include:
“Electronic Will,” “Electronic Presence”
and the definition of “Sign”.
“Electronic Will” is defined as a will that
is executed electronically in compliance
with the CUEWA. A key difference
between a “will” and an “electronic will”
is that a “will” is inscribed in a tangible
medium (e.g. paper). Therefore, in practice attorneys often refer to one “original”
will (i.e. paper with the ink signatures)
and multiple “copies” of the original
(i.e. photocopies or scanned images).
Colorado law presumes that, if a duly
executed will was known to be last seen in
the testator’s possession prior to death but
the original will cannot be located after
death, then that will is presumed revoked.
An “electronic will” is stored in an electronic or other medium and retrievable
in perceivable form and readable as
text at the time of signing. Once an
e-will is executed in accordance with
the CUEWA, a “duplicate original” of
an e-will may be stored electronically in
multiple locations (e.g. multiple devices,
the cloud, attached to an email in a sent or
received folder). As a practical matter, a
testator will likely have multiple duplicate
originals of an e-will. It will be common
for the testator to delete a duplicate

original by mistake without intending to
perform a revocatory act. To address this
practical difference between paper wills
and e-wills, the CUEWA requires that
intent to revoke all or part of an e-will
by physical act be proved by clear and
convincing evidence.
“Electronic Presence” means the relationship of two or more individuals in
different locations communicating in real
time through audio-video equipment to
the same extent as if the individuals were
physically present in the same location.
“Sign”, as defined under the CUEWA, is
unique to e-wills. It requires the testator to
have the intent to authenticate or adopt a
record, and to execute or adopt a tangible
symbol or affix to or logically associate
with the record an electronic symbol
or process. The CUEWA also requires
that an electronic symbol of a testator or
witness must be an electronic image of
the testator’s or witness’s signature in the
testator’s or witness’s handwriting affixed
to the e-will. The testator signing his
name with an “X” would not be sufficient
under the CUEWA. This modification
was necessary to comply with current
Colorado case law and the Harmless
Error Doctrine, which requires the testator’s signature. (See discussion below.)
The CUEWA incorporates by reference
that the laws of Colorado applicable to
wills and principles of equity apply also
to e-wills, except as may be modified by
the CUEWA. This would include determinations of testamentary intent, rules
of construction, scrivener errors, reformation, capacity, undue influence, fraud
and forgery.
The CUEWA recognizes an e-will as
validly executed if it was executed in
compliance with the law of the jurisdiction where the testator is (1) physically
located when the will is signed; or
(2) domiciled or resides when the will is
signed or when the testator dies. The
CUEWA is consistent with the current
Colorado Probate Code choice of law

provision. The following are some
examples of hypotheticals regarding
application of choice of law to e-wills:
A testator lives in Connecticut and
was domiciled there. During a trip
to Nevada the testator executes an
e-will following the Nevada E-Will
Act. The e-will is valid in Nevada
and Connecticut because the testator
was physically present in a state that
authorizes e-wills when he executed
the will.
However, if the testator goes online
and executes an e-will electronically under Nevada law but never
left Connecticut, the Will would
be valid only in Nevada and not in
Connecticut unless Connecticut
adopts an E-Wills Act.
If the signature of the testator is notarized
by a Colorado notary public, the notary
must identify the venue for the notarial
act as the jurisdiction within the State
of Colorado where the notary public is
physically located while performing the
act. The validity of a RON performed
by a notary in Colorado is governed by
the laws of Colorado.
A Colorado notary public performing a
RON is not required to record or document the location of the signer at the time
the notarial act is performed. However, all
Colorado RONs require the presentation
and credential analysis of government
issued photo identification which may be
evidence of the signer’s domicile at the
time of execution. The notary public is
also required by the Secretary of State to
include the address of the signer in his or
her journal.
Execution of Electronic Will
The CUEWA is consistent with the
current Colorado Probate Code for
witnessed e-wills and for notarized
e-wills, except that for notarized e-wills
the CUEWA has been revised to require
acknowledgement by the testator in
the physical or electronic presence of a

notary who must be located in Colorado
at the time the notarial act is performed
and who is authorized by Colorado law
to notarize records remotely. However, a
testator and the witnesses can be located
in different states outside the State of
Colorado in each other’s virtual or
electronic presence.1 The CBA E-Wills
Subcommittee also considered whether
witnesses must be Colorado residents. It
was decided that the witnesses did not
have to be Colorado residents for e-wills
just as there is no residency requirement
for witnesses to paper wills.
The CUEWA does not provide for an
electronic holographic (hand-written)
will. Whether an electronic writing in
the testator’s handwriting and signed
by the testator using a stylus on a tablet
or similar device is a valid holographic
will, will be a matter of first impression
in Colorado. Colorado residents should
not use a notary public to perform
RON under the laws of another state to
execute an e-will unless he or she intends
that e-will is to be executed in compliance
with the laws of that other state.
Harmless Error
The CUEWA acknowledges the application of the Harmless Error Doctrine to
defective e-wills. The Harmless Error
Doctrine permits the court to probate
defective wills provided the proponent
can meet the clear and convincing burden
of proof that the document was intended
as a will. The Harmless Error Doctrine
may be particularly important in connection with e-wills because it is more likely
that a testator may execute his or her
e-will using electronic devices without
legal assistance, witnesses or a notary.
The Uniform Law Commissioners took
the position that the clear and convincing
standard of proof that the testator
intended the electronic writing to serve
The CUEWA defines “State” as a state of the United
States, the District of Columbia, Puerto Rico, the United
States Virgin Islands, or any territory or insular possession
(military base) subject to the jurisdiction of the United States.
The term includes a federally recognized Indian tribe.
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as a will should protect against abuse
and encourage states, who already recognize the Harmless Error Doctrine like
Colorado, to adopt that section.
The CBA E-Wills Subcommittee voted
to apply the existing Harmless Error
Doctrine to e-wills despite concerns by
some members of the Subcommittee
that this could open the floodgates to litigation involving defective e-wills. There
was also concern by several members
of the CBA E-Wills Subcommittee that
litigating defective e-wills would involve
expensive discovery by forensic experts
examining the decedent’s digital electronic devices for extrinsic evidence of
the decedent’s intent. However, in 1995
similar concerns were raised when the
CBA amended the Probate Code to apply
the Harmless Error Doctrine to defective paper wills. Since 1995, Colorado
has developed significant common law
setting forth the minimum requirements
for the admission of defective paper wills.
It is believed that this common law would
also apply to defective e-wills. Consistent
with the current Probate Code, the
validity of a defective e-will under the
Harmless Error Doctrine is a matter for
the Court as a finder of fact to decide,
rather than a jury.
Revocation
The CUEWA regarding revocation of
e-wills is consistent with the revocation
rules for paper wills, except that the
evidentiary standard to establish intent to
revoke an e-will by a physical act is heightened to clear and convincing evidence.
This higher burden of proof recognizes that a testator might accidentally
delete an e-will on his or her computer
by mistake.
The difficulty with physical act revocation of an e-will is that there may be
multiple copies of the e-will. A subsequent paper or e-will may revoke a prior
e-will. A testator may also revoke his or
her e-will though physical acts. Examples

of physical act revocation include
the following:
1.	
If the testator intentionally pushes
the delete button or smashes a thumb
drive, the testator has used a physical
act to revoke his e-will.
2.	
If the testator prints a copy of the
e-will writing “revoked” on it, this is
also a physical act of revocation.
3.	However, a testator sending an e-mail
that says “I revoke my e-will” is not a
physical act of revocation because the
e-mail is separate from the e-will.
If an e-will is stored with a third party,
such as a Qualified Custodian or notary,
it provides a designated procedure for
revocation. The testator may also direct
someone else to perform a physical act
on an e-will for purposes of revoking
it. However, the testator must be in the
physical presence of the person who is
directed to revoke the e-will.
Self-Proving E-Wills
For an e-will to be self-proving, the
CUEWA requires the acknowledgement
by the testator and two witnesses to be in
the physical or electronic presence of a
notary. An e-will may only be made selfproving simultaneously with its execution
by the testator. Unlike paper wills, the
witnesses are not permitted to acknowledge the testator’s signature after the
execution of an e-will.
Certification and Storage
The CUEWA provides for certification
of a paper copy of an e-will by affirmation under penalty of perjury that a
paper copy of the e-will is a complete,
true and accurate copy. The certification establishes the chain of custody
and that the storage of the e-will was in
a tamper evident database. If the e-will
is made self-proving, the certified paper
copy of that will must include the selfproving affidavits.

Some states enacted e-will legislation
prior to the UEWA, including Arizona,
Florida and Nevada. In order to make the
e-will self-proving, these states require a
Qualified Custodian to maintain custody
of an authoritative copy of the e-will for
a monthly fee. A Qualified Custodian is
a person who meets the state’s certification requirements. Indiana has created
a Central Registry with the State Court
Administrator’s office to store e-wills in
a retrievable database. This e-storage
platform is very similar to the suggested
platform contemplated under the
Colorado Electronic Preservation of
Abandoned Estate Planning Documents
Act. This Act went before the legislature
in 2020, but unfortunately was pulled
because of a fiscal note caused by the
pandemic. Hopefully, sometime in the
future, Colorado will have a Central
Registry for the digital storage of both
abandoned wills and e-wills.
Utah was the first state to pass the
UEWA in 2020. Like Colorado, it does
not require a Qualified Custodian to
maintain custody of an authoritative
copy of an e-will to make it self-proving.
However, pursuant to Revised Uniform
Law on Notarial Acts (RULONA), the
notary must maintain a journal and
electronically store the e-will and video
recording of the execution pursuant
to the rules imposed by the Secretary
of State.
Conclusion
It is anticipated that Colorado courts are
going to see a wide variety of defective
e-wills as testators use electronic devices
without lawyer supervision, witnesses and
notary. The Harmless Error Doctrine
will be applied by courts to facilitate
the implementation of the decedent’s
testamentary intent as expressed in the
defective e-will.
Consistent with Colorado case law and
the Probate Code, a high standard of
clear and convincing evidence will apply

to defective e-wills to afford adequate
protection against abuse. Similarly, the
CUEWA requires an electronic image of
the testator’s signature. This is consistent
with Colorado common law where the
absence of the testator’s signature is fatal
to the validity of paper wills.

JUST ASK JIM
Dear Jim:

I am a great fan of Suze
Orman on public television. Recently she said
that everyone should
The CUEWA addresses concerns about
have a revocable trust
the separation of the testator and the
James Wade
witnesses, who are not in each other’s
rather than a will so as
physical presence. Although the testator
to avoid probate. You
and witnesses can be in each other’s had me sign a will. I am beside myself with
electronic presence, the notary must be worry. Whatever am I to do?
located in the state of Colorado when
using a real time audio-video RON Fan of Suze
platform. This ensures that the notary’s journal and video recording of the Dear Fan of Suze:
execution can be subpoenaed through
the notary’s registered agent in Colorado For starters, whenever Suze is on, you
might take a deep breath and switch to
for service of process.
public radio and get some soothing clasIt is anticipated that courts may have sical music.
difficulty in determining physical acts of
revocation. In addition, it is anticipated Suze is not aware of the probate simplicourts will be presented with multiple fication in the Uniform Probate Code,
copies of e-wills stored on digital devices which Colorado adopted in1974. At that
and the litigants will have to prove by time, most Colorado lawyers switched
clear and convincing evidence that the from revocable trusts to wills. There is
decedent intended to revoke his or her very little court involvement in probate
e-will by physical act.
(will) administration and the overall costs
are about the same, whether you are
Part 2 of this article will look at the
administering a will or a trust. There are
Colorado Secretary of State’s rules for
income tax disadvantages in utilizing a
notaries performing RON. It will also
trust, although the IRS now allows revodiscuss the personal representative’s and
cable trust estates to elect to be taxed as
other fiduciaries’ responsibilities to secure
if they were probate estates. Further, if
the decedent’s digital assets including
you have a revocable trust you also have
laptops, tablets and cell phones. In order
to have a will to go with it (to pick up any
to establish the testator’s intent, it is
assets that you missed putting in the trust).
anticipated that forensic experts in e-will
litigation will extract metadata from the
Sleep well.
decedent’s electronic devices which will
Jim
help identify deletions, revisions and
other evidence indicating that the e-will
was revoked or tampered with after the
testator’s death.
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