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NEWS OF THE FIRM
COVID-19 Update: We want you to know
that we are continually monitoring the
developments and recommendations of
the Centers for Disease Control. While the
health and safety of everyone is our first
priority, we are committed to maintaining
uninterrupted business operations and
providing the level of support to which
you have become accustomed. We have
a long-standing tradition of supporting
remote work and we suggest that your
primary communication with us at this
time be via phone or email. We do intend
to continue to have some personnel in our
office at this time; however our doors may
be locked. If you have a need to meet with
someone, we may be able to accommodate
such a request, with certain precautions.
Just let us know how we can help!
For more information, go to www.cdc.gov
for the latest update by the Centers for
Disease Control.
Mark Donovan, one of our estate
planning/estate administration paralegals,
retired in January. We wish Mark the best
of luck in his retirement!
We are pleased to announce that Angela
Flis joined the firm in February. Angela

is a paralegal and she will provide
support in our estate planning and estate
administration practice areas. Angela has
experience assisting attorneys with estate
planning, probate, real estate and business
matters. Welcome Angela!

“TREAT THEM
FAIR AND EQUAL”

James Wade, Herb Tucker, Laurie Hunter
and Kevin Millard were once again
recognized by their peers as Colorado
Super Lawyers.
We are pleased to announce that for the
10th consecutive year, the firm was named
Best Law Firm in Colorado by Best
Lawyers® in the area of Trusts & Estates
Law. The firm was also recognized for the
9th consecutive year as the Best Law Firm
in Colorado in the area of Litigation Trusts & Estates Law.
We are also pleased to announce that the
following attorneys in our office have been
selected by their peers as Best Lawyers
in America for 2020: James Wade, Herb
Tucker, Laurie Hunter and Kevin Millard.

JUST ASK JIM
Dear Jim:
My wife and I need new wills and we want to leave
our estates to our children “fair and equal.” Seems
simple to us. Do you see any problems?
Sincerely,
Jack and Jill Fairly
Dear Jack and Jill:
Check my article in this newsletter. Then
we can talk.
Jim

James Wade

Let’s assume that a
husband and wife, Jack
and Jill, come in for a
review of their estate
planning documents
and particularly want
new wills.

They have two grown
daughters and two grown sons and an
assortment of grandchildren. One of the
daughters is a public school elementary
teacher; another daughter is married to a
successful lawyer. One of the sons has been
a “slow learner” and, although he is in his
30s, is unemployed or underemployed.
The other son is a successful entrepreneur.
When they are both gone, Jack and Jill say
they want their children to be treated “fair
and equal.”
Are the fairness and equity goals compatible
or are they mutually exclusive? As will
be shown below they are hard to apply.
In this article, I will discuss some of the
considerations which may be relevant in
achieving a “fair and equal” result.

Elements of Fairness
Achieving fairness would involve an
evaluation of the individual situations of
each child and also any special, individual
relationships with the parents.
First, with respect to “fairness,” I have had
estate planning clients want the following to
be taken into account in achieving a “fair”
solution, which would not treat each child
equally:

1. Tradition of preference for sons over
daughters so as to carry on the family
name.
2. The level of health and wellness of a
child.

Adoption of non-traditional religious
1. 
beliefs.
2. 
Distrust of new in-laws including
son-in-law or daughter-in-law.

4. A child’s laziness (or his or her ambition).

Increases in wealth of one child
3. 
(or economic reversals) possibly by
inheritance (or even by winning the
lottery).

5. A child who has married well versus a
child who has married not so well.

Couples may then revert to the more
standard norm of “equal” treatment.

6. Societal contributions of the child versus
selfishness and self-absorption of the
child.

Equality

7. 
Socially relevant employment (e.g., a
public school elementary teacher).

What exactly does equality mean? Even
here, there are a number of variables:

8. Economic comfort, as with a rich doctor
or lawyer.

1. Is the goal a cumulative achievement of
equal treatment over time (versus simply
freezing the frame at the time of death)?

3. Any disability of a child.

9. Disproportionate past family financial
contributions to educate the rich doctor
or lawyer.
10. F
 inancial self-sufficiency measured
in terms of overall wealth versus
current income.
11. Distrust or dislike of in-laws, especially a
son-in-law or daughter-in-law.
12. Risk that spendthrift child’s inheritance
will be wasted.
13. Risk that a child’s inheritance will be
given away to unacceptable charities or
disreputable friends.

Change in Circumstances
Many couples who start with the notion of
a “fair” allocation of family wealth among
the children give up in terms of trying
to balance the equities, particularly in
light of the fact that the circumstances of
their children may change over time, thus
contributing to an increase in the time and
expense of frequent changes in the couple’s
estate plan based on ever-changing family
circumstances.
Change in family circumstances may
include the following:

2. How, if at all, should the fact that there
has been a substantial expenditure to
provide for the education of one child
over the other be taken into account?
Assume that the parents have helped
3. 
children who have particular needs from
time to time.
4. To what extent should gifts be taken into
account as “advancements” against an
inheritance? In this regard, under C.R.S.
§15-11-109, a list of transfers to be taken
into account as “advancements” will be
effective if maintained in writing.
5. If the parents have been the recipients
of significant gifts from a particular child
should there be a return of the gifted
property?
6. What if there had been a disproportionate
contribution by a child to the parents,
not in terms of cash or property, but in
terms of time taken out from the child’s
life to help care for a parent, particularly
if there is a prolonged illness?
What about grandchildren? One of
7. 
the most difficult and sensitive issues
encountered involves the family where
there is a disproportionate number of

grandchildren in several family lines.
Assume that Jack and Jill love their
grandchildren equally and want to make
some provisions for them in their wills.
Do they provide for the grandchildren
equally despite disproportionate numbers
in one family line? Is the equal division to
be applied separately at the generation
of the children and then again at
the generation of the grandchildren
or should the equal division take
into account equal family line
inheritance,
including
combined
distributions to a child and his or
her children?
8. What if there are children from prior
marriages? Does an equal treatment
of both take into account the support
available to the child from the former
spouse?

Beyond the Family
In connection with overall fairness concerns,
Jack and Jill may want to think beyond their
immediate family members.
Parents may have charitable interests or
may want to balance the interests of their
family members against their philanthropic
interests. In larger estates subject to federal
estate tax, a relevant fact is that a gift to
charity is fully deductible, thus is entirely
free of tax. If you assume a 40% tax rate in
a taxable estate, a gift of $1,000 to a child
would be worth $600 while the same gift to
a charity would be worth $1,000.
I have worked with several families who
limited bequests to children to a (large)
dollar level, with the excess going to charity.
Families interested in balancing charitable
benefits and family involvement may set up a
family charitable foundation which involves
the children in the process of charitable
decision making. Alternatively, the parents
may determine, during their lifetime or at
death, to set up a donor advised fund with
a charity such as The Denver Foundation
which provides flexibility and tax efficiency
in making charitable gifts, with the

opportunity of bringing in the children as
advisors to the fund.
Another possibility in the area of overall
fairness is to consider the needs of close
family friends and also to reward family
“retainers” for their years of service. My
college class has created and maintained
a special fund to assist impecunious
classmates. In my mind, there is certainly an
element of fairness and generosity to this.

A Trust Solution?
Use of trusts may provide an interesting
solution for a family that wants to base
distributions on fairness or based upon a
combination of fairness and equality.
Trusts can be specially flexible in their
response to changes in family circumstances.
For example, if the estate is to be left equally
to the children, a problem may arise if one
or more of the children is substantially
younger than the older children. In such
case, the educational needs of the older
children may have been fully met while
there are years of educational needs ahead
for the younger children. In such case a trust
may be used for the children collectively in
a single “pot” trust with discretion in the
trustee to apply the funds where the needs
are, particularly educational needs, until
the youngest child attains a certain age
or graduates from college, at which point
the pot trust terminates and the estate is
distributed in equal shares to the children.
An even more flexible approach would be
to put the entire family estate into a pot
trust until the death of the youngest child, at
which point the estate would be distributed
equally among family lines. In such
case, it is common to use a discretionary
“spray” trust, that is a trust where the
trustee has discretion to take into account
the needs of each of the members of the
class consisting of the descendants of the
parents, that is children and grandchildren
and to apply the funds where necessary
or advisable.

In such a case, the trust may enumerate
factors to be considered by the trustee in
making discretionary distributions which
might include:
1. A defined level of education for the
descendants.
2. Seeing that every descendant’s health care
needs are met, including the authority of
purchasing health insurance.
3. Financial assistance for a special event
such as a wedding.
4. 
Assistance in purchasing a residence,
perhaps a down payment.
5. Assistance in establishing a business.
6. Guidance that a goal of the creator of the
trust would be to assist in encouraging
initiative and establishing self-sufficiency
in each family member.
7. In connection with such flexible
discretionary trusts fairness provisions
would also include:
A. Whether the other income and assets
of a child or grandchild should be
taken into account.
B. Whether ultimate equality is to be
achieved by taking into account
prior discretionary transfers. In
such case, the ultimate objective
may be an “evening up.” The goal
of this evening up is achieved by
applying the concept of “hotch
pot.” Under this approach, the total
value of assets presently available for
distribution is combined with a list
of the value of all prior distributions
to the various family members.
This is called taking these transfers
into hotch pot. The hotch pot (or
augmented distribution amount) is
then divided into the appropriate
number of equal family shares and
then each share is discounted by the
amount of the prior distributions to
be taken into account.

Powers of Appointment
Another benefit of continued management
of the family wealth in trust is that a power
of appointment may be granted to a person,
normally a senior generation beneficiary,
which may take into account changes in
family circumstances, particularly those
which the settlor of the trust might not
have anticipated. A common use of this is
in connection with a trust being set up for
the initial benefit of the surviving spouse.
Assume that the surviving spouse gets all
of the income for his or her lifetime plus
the possibility of discretionary distributions
of corpus. Without more, the trust would
terminate at the death of the surviving
spouse and would be divided in equal shares
among the children. It is common in trust
drafting, however, in such a circumstance,
to give the surviving spouse a power of
appointment, that is a power to direct how
the remaining assets will be distributed at his
or her death. If the power is characterized
as a “limited” or “special” power, the
permissible appointees may be limited to the
descendants of the settlor. This would give
the surviving spouse the ability to eliminate
the share of a family member with marital
problems, who is a spendthrift, or who is
a disabled family member (including one
whose assets would be subject to exhaustion
on account of the receipt of public
benefits). The spouse could, in exercising
the power of appointment, pick and choose
among the family members based upon
circumstances then existing at his or her
death, including those which might not
have been foreseen by the original creator
at the time the trust was established. The
normal drafting contains a clause as to how
the assets pass in default of the exercise of the
power of appointment, and this is generally
among the family lines in equal shares.
The bottom line, in drafting the estate
planning documents, is that the notion of
a “fair and equal” distribution to Jack and
Jill’s children turns out not to be so simple
after all.
What do Jack and Jill think now? What should
they tell the estate planning attorney?
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LEGISLATIVE UPDATE
There have been
several recent changes
that could affect your
estate plan:
Probate
Code
Cost of Living
Adjustments. For
Laurie Hunter
state law purposes,
certain figures are updated each year in the
Colorado Probate Code. For decedents
dying in 2020, the following have been
increased:
	Small Estate Affidavit (collecting
personal property in the name of a
decedent without having to open a court
proceeding): $70,000
	Family Allowance (payable to a surviving
spouse or dependent children before
most creditors are paid): $35,000
	
Exempt Property (also payable to a
surviving spouse or dependent children
before most creditors are paid): $35,000
Medicaid
Cost
of
Living
Adjustments. For purposes of qualifying
for Medicaid, and to calculate the “penalty
period” for gifts made before applying, the
following numbers have been adjusted for
2020:
	Average nursing nome rate for Denver:
$9,780
	
Limit for “available assets” (does not
increase): $2,000
	Income limit: $2,349/month
	
Non-nursing home spouse asset limit:
$128,640
Home equity maximum: $595,000

Federal Tax Cost of Living Estate/
Gift Adjustments – 2020
Annual Gift Tax Exclusion: $15,000
(same as 2019)
	Estate/Gift/GST Exemption:
$11.58 million for deaths in 2020
Colorado Uniform Trust Code
Reporting Requirements.
As we
mentioned previously, Colorado adopted
the Uniform Trust Code that became
effective January 1, 2019. Some of the new
requirements include:
(1) 
the trustee must send a Notice to all
qualified beneficiaries within 60 days
after accepting the office of trustee.
(2) the trustee must provide the qualified
beneficiaries with at least an annual
report listing the assets in the trust,
amounts received, amounts paid out,
and amounts distributed. By providing
the annual report, there is a one year
statute of limitations for beneficiaries to
object to any transactions listed on the
report.

SECURE Act. We will address this new
federal tax legislation in more detail later
this year, but we wanted to alert our readers
of the passing of this Act on December 20,
2019 because it makes significant changes
to the rules governing retirement accounts.
Under prior law, if the owner of an IRA
died and named his or her adult children
as beneficiaries (or certain qualifying trusts
for their benefit), then “minimum required
distributions” (or MRDs) from the inherited
IRAs would be computed on the beneficiary’s
life expectancy according to the IRS tables.
This gave the beneficiaries an opportunity
to stretch out the receipt of MRDs over a
relatively long period of time and minimize
the recognition of taxable income in any one
year.
The SECURE Act provides, in summary,
that adult beneficiaries will generally have

to withdraw inherited IRAs within 10
years following the account owner’s date
of death. The rules governing whether
a trust created for an adult beneficiary
could “look through” to the individual
beneficiary for purposes of computing
the MRDs remain largely unchanged.
So naming the adult beneficiaries or
qualifying trusts for their benefit would still
permit the 10-year withdrawal period to be
used.
For minor children beneficiaries the rules are different:
they can still compute MRDs with their life
expectancies but the account must be entirely
withdrawn within 10 years after reaching
the age of majority. In order for a trust to
qualify for this rule for minor children, it
appears that it must be a so-called “conduit
trust” and cannot be an “accumulation
trust.” The “age of majority” is not defined
but can extend to age 26 if the child has not
completed a “specific course of education.”
Disabled beneficiaries may also use their life
expectancies. Surviving spouses may still roll
over IRAs into their own IRAs, and they
may calculate MRDs based on their own
life expectancies.
The exceptions to the 10-year rule are
fairly complex, and you should review your
own situation to determine if any changes
in your beneficiary designations are
advisable. At a minimum, those with minor
children should add a conduit trust to their
documents, if they currently provide for
a discretionary or accumulation trust, to
receive any IRA benefits. The exception
for minor children as beneficiaries does not
apply to minor grandchildren.
Other changes include: MRDs now must
start at age 72 instead of age 70 ½. There
is no maximum age limit for contributing
to a traditional IRA (used to be age 70 ½).
Qualified charitable distributions can still
be made starting at age 70 ½ directly from
the IRA to charity, and it will satisfy the
MRD requirement.

WINDOW OF
OPPORTUNITY:
INCREASED TRANSFER
TAX EXEMPTION
The amount that
is exempt from the
federal gift and estate
taxes was doubled
under the 2017 tax
act, from $5 million
plus an inflation
Kevin Millard
adjustment to $10
million plus an inflation adjustment. With
the inflation adjustment, the exempt amount
is $11.58 million for 2020. Because each
individual has an exemption, this means
that a married couple has a total exemption
of $23.16 million. The exemption can be
used either to shelter lifetime gifts from the
gift tax or to shelter your estate from estate
tax when you die.
Under the 2017 tax act, the exemption is
scheduled to reduce back to $5 million
plus an inflation adjustment effective
January 1, 2026. When the 2017 act
was enacted, there was concern that if a
taxpayer made a gift after 2017 and before
2026, using the increased exemption, the
benefit of the increased exemption might
be offset (or “clawed back”) in the estate
tax calculation if the taxpayer died after
2025 when the exemption had reverted to
$5 million plus the inflation adjustment.
Fortunately, the IRS has issued taxpayerfriendly regulations on the clawback
concern. As a result, the next few years
present a window of opportunity for
taxpayers to make gifts using the increased
exemption.
To take advantage of the anti-clawback
regulation, however, it is necessary to use
some or all of the excess of the exempt
amount when the gift is made over the
exemption in effect when the taxpayer
dies. For example, if a taxpayer who has
not previously made any gifts makes a
$9 million gift in 2020 and then dies in
2026, when the exemption, adjusted for
inflation, is (we’ll assume) $6.8 million, the

excess of the $9 million gift over the dateof-death exemption of $6.8 million is not
clawed back into the estate tax calculation.
On the other hand, if the taxpayer in this
example makes a $4 million gift in 2020
and then dies in 2026, when the exemption
is $6.8 million, the taxpayer will not have
taken advantage of any of the excess of the
exemption that was available when the gift
was made over the exemption in effect when
the taxpayer dies, and the anti-clawback
regulation is inapplicable.

DRUG INDUCED
DEMENTIA
Medicines might be
adding to an elderly
person’s
dementia.
Your elderly family
member may be
taking too many
medications
both
prescribed by his or
Herb Tucker
her physician and
over the counter medicines. Geriatricians
estimate that 91% of people over the age
of 65 take at least 1 prescription and 41%
use 5 or more. Geriatricians warn that
side effects of multiple medications may
masquerade as symptoms of dementia.
Some medicines may also present a risk
which may outweigh their benefits to the
elderly. The list includes, but is not limited
to, muscle relaxants, antihistamines,
allergy medications, stomach acids, antianxiety medicines, and sleep aids. Many
of these drugs may reduce or interfere
with brain functions which may cause
drowsiness, confusion, blurred vision, and
dizziness.
To help avoid medication problems,
doctors give the following tips:
• Make sure you know all the medications your elderly family member is
taking, including both prescription and
over the counter medicines, vitamins and
supplements.

• Keep a running list with the date each
medicine is started and stopped, and any
symptoms associated with the medication.
• Review the total list of medications with
a physician at least annually.
• If you observe a change in the elderly
family member’s behavior, contact his
or her physician. Geriatricians may find
alternative medications.
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