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NEWS OF THE FIRM
We are pleased
to announce that
Aaron M. Burton
has joined the firm as
an associate. Aaron
earned both his
law degree and an
Aaron Burton
LL.M. in Taxation
from the University of Denver. He
will continue his practice in the areas
of estate and trust planning; estate and
trust administration; estate, gift, income,
corporate and partnership taxes; and
real estate.
We are available for in-office meetings
by appointment with the use of face
masks and observing social distancing.
For more information on our current
firm protocol, visit our website at
www.wadeash.com.

JUST ASK JIM
Dear Jim:
While I have been cooped up at home on
account of Covid-19 I have been doing things

like throwing out old magazines and rearranging my sock drawer. This done, I began
making a list of other loose ends. I realize that
I need to change my will, but I am worried
about getting back out into the community
on account of the virus. Is there any way I
can change my will without exposing myself
to Covid-19?
Worried
Dear Worried:
I understand your
concern
which
creates a kind of
dilemma. I think you
should be able to
work it out however.

have you come into the office and sign
your new documents.
Second is a variation on the first alternative. We can work out the details and
review drafts remotely and then you can
drive by the office and meet with a staff
member who is a notary, who will come
to your car. He or she can observe you
signing in the car. He or she can then go
back up to the office, add the notarization, make copies and either hand carry
them down to you or mail them to you.

Thirdly, for “small” changes, I have had
a handful of experiences where I have
received a call from the airport from
someone about to fly off who had come
up with an important change, with a
James Wade
heightened worry on account of the
inherent risk of airplane travel. In this
I should first note that several years ago
regard, Colorado recognizes a so-called
Colorado changed its probate law in
“holographic” will, that is a signed will
connection with will execution formaliwhich is entirely in the handwriting of
ties so as to provide an alternative to
the testator (not a pre-printed, fill in the
witnessed wills. Under a new statute,
blank form). If the changes are minor,
instead of having the two witnesses sign
we could help you with the language
(usually followed by a notary acknowlfor a handwritten holographic codicil
edging the signatures of the witnesses
(amendment) to your will which you
and your signature), it now allows the
can then handwrite, date, and sign.
witnessing/acknowledgement
solely
That may serve as a stop-gap until
by a notary without any witnesses.
you can do a more formal document
This will allow the will to be executed
through the office.
without any witnesses (other than the
notary). This will simplify things.
Also recall that your will may authorize
disposition of your tangible personal
Our office is in the process of
property by a side memo which does
re-opening and we are taking precaunot have to be executed at the time of
tions with respect to meetings in the
the will and which can be changed from
office. Depending upon your comfort
time to time. The memo just requires
level, we can arrange to work on the
your signature and neither witnesses
revisions remotely and then simply
nor a notary are required.

Hope this helps. Don’t worry.
Sincerely,
Jim

LEGAL SERVICES
IN VIRUS TIMES

after review by phone conference;
(b) drive-by notarizing at the client’s
home; or (c) drive-in signings in the
office parking lot. I think we have made
it work for everyone.

Instead of sharing a quick lunch with
colleagues, I share it with my girls. Their
energy instantly recharges me for the
afternoon. By eliminating the commute,
appearing for hearings and preparing
dinner has become more streamlined.
Between drafting documents, I help my
youngest with toilet training. A new skill
that she has recently mastered! Though
this has been a somber time in history,
I appreciate that we have experienced
it together, and I look forward to seeing
clients in person again, soon.

Opening estates for clients who
have passed away has also worked
well with phone conferences and
Laurie’s
Sum- preparation of documents by computer.
mary: It’s hard to Because probate documents are filed
believe it’s been four electronically anyway, scanning signed
months since the first documents into PDF has been fine. We
stay at home order also worked out methods for receiving
Jonathan’s Sumin Colorado was the original Will from the client, and
mary: While the last
issued. Technology then lodging it with the Court, which is
Laurie Hunter
few months have no
has made it possible the only document that needed to be in
doubt been incredfor us to access our work computers, paper form with an ink signature. I miss
ibly challenging for
and all of our client files that have being able to provide support to families
our country and the
been scanned (thank you, all Wade Ash who are grieving the loss of a loved one
world as a whole,
Jonathan Haskell
employees for having worked on that with our typical in-person meetings,
there have been
project the past several years!). To me, but hopefully we can soon go back to many positives. Just to be able to wake
scheduling phone conferences with both providing that option to our clients on a up feeling healthy each day, conduct
new clients and existing clients to work more regular basis.
work that is meaningful and rewarding,
on their estate planning documents has
and be supported by family and friends
Hayley’s
Sumworked surprisingly well. Preparation of
is something I definitely took for granted
mary: Like all
the documents worked seamlessly, and
pre-pandemic.  
transitions in life,
e-mailing the PDFs of drafts avoided
adjusting to working Another upside has been the random acts
personnel having to be in the office to
from home has of kindness that I see around town. The
mail paper copies. More recently, we
come with growing simple “thank you” to a grocery store
have had more people in the office (but
pains and important worker for the food or to the passerby
Hayley Lambourn
keeping below one-half of our usual
lessons. As a working who makes way for your stroller while
staffing), so mailing can be done. The
parent
of
a
4-year-old
and 2.5-year-old, on a walk in the neighborhood give me
only difficult part was actually signing
the documents, and with Wills, in the balancing work and home life always confidence that we as a society will get
presence of two witnesses as well as a presents challenges. These were further through this. I hope that you and yours
notary. Even though the probate code compounded when the first stay at are faring well in these trying times and
was amended to permit notarized wills home order entered, and I found look forward to a post pandemic world
without witnesses, our “best practice” is myself pulling double, simultaneous that is better than where we started
still to have witnesses sign. The Colorado duty. Luckily, work life saw an easy transi- off 2020.
Secretary of State also issued rules for tion – I continued to work essentially as
Gary’s Summary:
remote notarization, but requiring the before (thanks to the flexibility of our
During the COVID
client to scan the entire document after clients, our great team at Wade Ash,
time period, I was
signing just seemed to be too much and the use of technology), only now
delighted to be
of a burden (with our small home the location had changed. It took a little
able to “meet”
scanner/printers). And Wills still had while to adjust to the new circumstances
with both new
special requirements. So we mostly used at home, but after the first few weeks, we
and existing clients
Gary Potter
(a) very short in-office meetings to sign all started to get the hang of it.
using technological

systems such as FaceTime and Zoom
and even the “old” telephone. Lots of
work was accomplished thanks to our
office efficiencies.
In the middle of April, I began meeting
with clients at their homes if they were
comfortable.

the care and sensitively of one of
his nurses.

recognized both by the Church and
by civic groups.

Mike had a long and distinguished
career with Holland and Hart before
he joined Wade Ash. Mike was
devoted to his large clientele of families and was a valued colleague both
within the trust and estate bar profession and as a partner in the law firms
he practiced with.

Mike is survived by his wife, Nancy, and
his son, John Farley, and his daughter,
Maggie Farley Brauchli.
Marc A. Chorney

We also just recently lost Marc A.
Chorney, a retired Of Counsel lawyer.
Now that we are entering the 5th month
Marc had been a partner in the past with
of the social distancing and face masks,
Kevin Millard. Marc and Kevin joined
I’m looking forward to a gradual return Mike graduated from Regis College and the firm in 2016 and Marc finished his
practice with the firm prior to his recent
to the energy we have in our office then from Georgetown Law School.
retirement. He died from the effects of
routine.
He worked in the field of wills, trusts, longstanding Parkinson’s Disease.
Zach’s Summary: and estates virtually all of his career and Marc’s education included the University
Courts are still was active both locally and nationally in of Colorado, Gonzaga University Law
running – remotely – professional activities. Locally, he held School, and the University of Denver for
most of the positions of leadership in the his LL.M. in taxation.
and my kids (ages 2
Probate and Trust Law Section of the
and 5) and dogs (60 Colorado Bar Association; was a part Marc was also engaged in scholarly and
lbs and 95 lbs) have of the original group which analyzed professional activities. In ACTEC, he
Zachary Schlichting
done some great and publicized the adoption of the had been a member of the Board of
zoom-bombing during trials, mediations, Colorado Probate Code in 1974; and Regents and made writing and editorial
and depositions. The good news is that was a leader in the Section’s design and contributions to ACTEC publications.
He was also active in the Real Property,
other peoples’ kids and pets have been promulgation of the so-called “Orange Probate, and Trust Section of the
just as active, so litigation has been a lot Book Forms” with commentary, so as to American Bar Association and served
more exciting lately than normal. I’ve assist Colorado lawyers in preparation as Acquisitions Editor for the Section’s
Law Journal, the Real Property and
worn both suit jackets and suit pants of their estate planning documents.
when on Zoom or Webex, but have it Nationally, Mike was active in Probate Law Journal.
on good authority that some people ACTEC (American College of Marc had a reputation, both national
(smart people) wear sweatpants and Trust and Estate Counsel). He was and local, for his knowledge and expersneakers to take advantage of the times. active on several committees and tise in the area of characterization of
served as Chair of the Professional beneficial trust interests in connection
Responsibility Committee during the with dissolution of marriage proceedperiod following the adoption nation- ings. He was highly sought after as
THEY WILL
ally of the so-called “Kutak Report.” an expert witness, had conducted a
number of legal educational programs
This was the adoption of the national in the area and “wrote the book” on
BE MISSED
model rules of professional respon- the subject “Trusts in Divorce Property
We are saddened to inform you of sibility. He was also instrumental in Divisions,” published by Continuing
the passing of two of our retired lawyers the ACTEC committee in its design Legal Education in Colorado, Inc.
and publication of the “ACTEC Marc was also a “lawyer’s lawyer” and
very recently.
Commentaries” to the Rules of his counsel was sought by colleagues
Professional Responsibility in a way both near and far.
J. Michael Farley
which focused their application on
J. Michael Farley who retired from our trust and estate practice. This was Marc is survived by his wife, Linda,
the firm several years ago was an important since the rules themselves and by their two daughters, Anna
Merritt and Elizabeth Chorney.
early victim of the Covid-19 virus were focused primarily on lawyering
pandemic. You may have read about in a litigation context.
We were blessed to have them both as
his experience with Mike and his family
a part of the firm over the years and
on television or in the newspapers. Mike was also active civilly, particularly share their loss with their family, friends,
Mike died in a hospital quarantine, in leading efforts in the local Catholic clients, and professional colleagues.
but was able to say his good-byes to Churches Fair Affordable Housing
his family remotely, on account of project initiative, for which he was By James Wade
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ESTATE PLANNING
DURING THE PANDEMIC
Estate
planning
during the current
pandemic presents
challenges
and
opportunities.
Kevin Millard

Assisting Others
You may want to assist family
members or other beneficiaries who
are struggling financially. The gift tax
annual exclusion allows any donor
to give up to $15,000 per donee per
year to anyone. Although relatively
small in amount, the annual exclusion
can avoid tax on substantial value if
the donor makes gifts to a number of
donees. Additionally, there is a separate
exclusion from the gift tax, unlimited
in amount, for payments of tuition
directly to an educational institution
and for payments of medical expenses
directly to a health care provider. Gifts
are excluded from income, so the
donee of a gift does not have to pay
income tax on the gift.

after the exemption has been reduced,
the “excess” gift will not be “clawed
back” into the calculation of the estate
tax.
In addition to using the exemption,
lifetime gifts remove future appreciation
in the value of the gifted property, and
future income from the gifted property,
from the donor’s estate for estate tax
purposes. A donor who has assets with
reduced values as a result of the current
economy may want to consider gifting
that property if the donor expects the
value to rebound in the future.

Clients interested in making lifetime
gifts may make the gifts outright. If
the donor wants to make a gift but
to limit the purposes and timing of
the use of the gifted property by the
donee, the client may make the gift in
trust. The trust may be, for example,
for the donor’s children and ultimately
grandchildren or descendants in even
younger generations. There is an
additional tax (the generation-skipping
transfer tax, or GSTT) on transfers
that benefit donees who are two or
more generations younger than the
donor, but there is an exemption from
that tax as well. The GSTT exemption
is also $11.58 million for 2020, and is
Gifting
scheduled to be cut in half in 2026,
The inflation-adjusted amount that so there is currently a window to use
is exempt from gift and estate tax is the increased exemption before the
$11.58 million for 2020. The exempt reduction.
amount is scheduled to be cut in half A client may be reluctant to make a
on January 1, 2026, but the IRS has large gift and lose access to the gifted
issued regulations under which, if a funds in case the client has a financial
person takes advantage of the current reversal or unexpected expenses. If
high exempt amount and then dies the client is married, he or she might

consider creating a “spousal lifetime
access trust” or SLAT. The donor
would make a completed gift to the
trust, and the donor’s spouse would
be the discretionary beneficiary of the
SLAT during the spouse’s lifetime. The
SLAT is structured so that its value will
not be includable in either spouse’s
estate when they die. When the
beneficiary-spouse dies, the remaining
trust property will be distributed to or
retained in trust for other beneficiaries,
typically the donor’s descendants.
Because the donor’s spouse is a
discretionary beneficiary of the trust,
if the couple needs access to the funds
in the SLAT, the trustee may make
distributions to the spouse. The donor
is not directly a trust beneficiary, but
can benefit indirectly from distributions
made to the spouse. Of course, the
donor spouse risks loss of this indirect
benefit if the marriage ends or if
the beneficiary-spouse dies before
the donor.
Some married clients create two
SLATs, with each spouse creating a
SLAT of which the other spouse is
a discretionary beneficiary. This is
tricky, because of something called
the “reciprocal trust doctrine.”
Under the reciprocal trust doctrine,
if spouses create trusts for each other
at about the same time and the trusts
are “reciprocal” then each spouse will
be treated, for estate tax purposes, as
having created the trust of which he
or she is beneficiary. If the reciprocal
trust doctrine applies, the result is to
undo the transfer tax benefit of the
planning. It is possible to avoid the

reciprocal trust doctrine by having
the trusts created at different times
and making sure that there are some
meaningful differences between the
rights to the spouses in the trusts. So
creating two SLATs is possible, but
must be carefully done.
Planning in Light of Low
Interest Rates

depends on the amount of the annuity,
the term of the GRAT, and an interest
rate called the “section 7520 rate” in
effect when the GRAT is created. The
section 7520 rate is essentially 120%
of the mid-term AFR and is 0.6% for
July 2020. By setting the amount of
the annuity and the term of the trust,
a GRAT can be designed so that the
amount of the gift is zero or close to
zero. If the grantor outlives the term
of the GRAT and the GRAT property
actually produces a total return in
excess of the section 7520 rate, the
remaining property at the end of the
GRAT term will pass to the remainder
beneficiaries free of gift or estate tax.
If the grantor dies before the end of
the term, however, the value of most
or all of the trust property is included
in the grantor’s estate for estate tax
purposes. GRATs are risk-free in the
sense that if the assets decline in value,
the trust will be exhausted by making
the annuity payments to the grantor
and nothing will have been lost, but
if the assets produce a sufficient
return, property can be passed to the
remainder beneficiaries free of gift or
estate tax.

Interest rates are currently very low.
The IRS publishes “applicable federal
rates” (AFRs) each month for shortterm (up to 3-year), medium-term
(more than 3- and up to 9-year), and
long-term (more than 9-year) loans.
These are minimum rates that must
be charged to avoid imputed interest.
For July, 2020, the AFRs are 0.18% for
short-term loans, 0.45% for mid-term
loans, and 1.17% for long-term
loans. If a parent, for example, loans
money to a child at the AFR and the
child invests the borrowed funds and
earns more than the AFR, the excess
earnings belong to the child free of gift
or estate tax. Alternatively, a parent
might re-finance a child’s existing loan
(from either the parent or from a thirdparty lender) to take advantage of the
current low AFRs.
Another technique that works well
There are some estate planning when interest rates are low is a
techniques that work especially charitable lead annuity trust (CLAT).
well when interest rates are low. For Like a GRAT, a CLAT pays an annuity
example, a grantor retained annuity for a term of years, but in this case the
trust (GRAT) is a trust that pays annuity is paid to charity. At the end of
an annuity (a fixed amount) to the the CLAT term, the remaining trust
grantor for a term of years, with property is paid to family members
the remainder then passing to or in (usually the donor’s children). When
trust for family members (usually the a donor creates a CLAT during life,
donor’s children). The amount of the the donor gets a gift tax deduction for
donor’s gift when a GRAT is created the discounted present value of the
is reduced by the discounted present charitable interest. The amount of the
value of the annuity retained by deduction depends on the amount of
the grantor. The amount of the gift the annuity, the term of the CLAT, and

the section 7520 rate in effect when the
trust is created. A CLAT is similar to a
GRAT in that, by setting the amount of
the annuity and the term of the trust,
a CLAT can be designed so that the
amount of the charitable deduction is
close to or even equal to 100% of the
value of the trust property, reducing
or eliminating the amount of the gift.
If the trust property produces a total
return greater than the section 7520
rate, the remainder when the CLAT
ends will pass tax-free to the remainder
beneficiaries.
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