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NEWS OF THE FIRM

Herb acted as Program Chair and spoke on
the topic of Case Law and a Statutory Update.
Jody Pilmer spoke on the topic of Undue
Influence by Those in a Confidential and
Fiduciary Relationship with the Decedent,
and Zach Schlichting spoke on the topic of
Discovery and Admission of Digital Assets.
Congratulations to Kevin Millard, who was
named 2019 Lawyer of the Year through Best
Lawyers in the area of Trusts and Estates!
Kevin was also recognized by Chambers
and Partners in the area of Private Wealth
Law - Colorado.
James Wade co-presented with Suzanne
Griffiths at the 2019 Annual Family Law
Institute in Vail, Colorado in August,
2019 on the topic of “What Every Family
Lawyer Should Know About Trusts; Recent
Legislative Developments that Could Defeat
the Claims of Spouses in Divorce Cases”.

James Wade, Herb Tucker and Laurie Hunter
presented the Wade/Parks Colorado Law of
Wills, Trusts, and Fiduciary Administration
seminar in September, 2019 in Denver,
Colorado. The seminar was sponsored by
Continuing Legal Education in Colorado,
Inc., the nonprofit arm of the Colorado and
Denver Bar Associations.
Jonathan Haskell and Marc Chorney
co-wrote an article appearing in the October,
2019 Colorado Lawyer entitled “Decanting in
Connection with Divorce” which examines
trust decanting in connection with dissolution
of marriage proceedings within the framework
of the Ferri v. Ferri-Powell opinions.
Herb Tucker, Jody Pilmer and Zach
Schlichting spoke at the Will Contests CLE
sponsored by CBA-CLE in September, 2019.

Congratulations to Herb Tucker, Laurie
Hunter and Kevin Millard, who were
recognized as 2019 5280 Top Lawyers!

Bob Horen

Gary Potter

Bob Horen and Gary
Potter have devoted
their careers to diligently
serving their clients.
They have more than
100 cumulative years
of experience in trust
and estate planning,
and
administration.
Their clients have
come to them with
many varied family
situations and assets
including
businesses
(and the need to plan
for business continuity),

real estate, farms and ranches requiring
extensive estate tax planning. Today, Bob and
Gary continue their work with existing clients,
their families and friends, and look forward
to many more years working with their
Wade Ash colleagues to ensure continuity
in the delivery of the very best legal advice
to both their treasured longtime clients and
new referrals.

JUST ASK JIM

James Wade

Dear Jim:
There is a wealthy lady in
my bridge club who is always
talking about her family
foundation and how great
it is for charitable giving.
Should I have one too? I
am charitable minded.

Sincerely,
Philanthropic Phyllis
Dear PP:
Good for your friend. The family foundations are useful for wealthy families who want
to establish traditions of philanthropic giving
through the generations. There is a cost in
legal fees (perhaps several thousand dollars) in
setting up a foundation and registering it with
the IRS. There are also annual accounting
fees for reports and tax returns. You should
know that there is an annual excise tax on
private foundation income and that the foundation must pay out annually an amount equal
to five percent of the valuation of the foundation’s assets. This may require an annual
re-evaluation of assets. There is a simpler
alternative. You and your family could set up
what is called a “donor advised fund” with a
charity, like a community foundation such as

the Denver Foundation. The fees are modest,
if any, and the tax is avoided. The family sets
up an advisory committee to meet with the
foundation in directing whatever charitable
gifts it is currently making and the composition of the family advisory committee can
change over time.
Charitable giving is an important part of our
social fabric. Good for you.
Sincerely,
Jim
––––––––––––––––––––––––––––––––––––
Dear Jim:
I have a high brow friend who told me that there is a
grand opera about a pending will contest. Can this be
true?
Sincerely,
Low Brow Louie
Dear LL:
Your high brow friend is correct. Not only
that, the will contest has been pending for
about 100 years.
The opera is the Makropulos Case written
by the Czech composer Leos Janacek. This
opera revolves around the case of Gregor v.
Prus, which involved the distribution of the
estate of Baron Joseph Ferdinand Prus who
died in 1827. The opera opens in the lawyer’s
office in 1922 - the case has been pending
for 95 years. Baron Joseph apparently died
without a will and without children. The
plaintiff is Albert Gregor who claims through
his deceased father, Ferdinand Gregor, and his
case is based upon an alleged contract to make
a will, but there is no evidence. The defendant,
Jaroslav Prus, a cousin of the decedent, claims
through intestacy. The attorney, Kolenaty,
opines that the aristocratic Baron Jaroslav will
win the case unless a will is found. Suddenly
an opera diva, Emilia Marty, appears and
strangely tells of the existence of a will and its
location. The will is found but the beneficiary
is apparently Baron Joseph’s children. It then
develops that Baron Joseph had an affair with
an opera singer, Ellian McGregor also known

as Elina Makropulos, and that Baron Joseph
is identified by her as the father on the birth
certificate of her son, Ferdinand Gregor. How
the singer Emilia Marty can know all of this is
a mystery until she reveals that she was born
in 1585, Elina Makropulos, the daughter of
an alchemist who gave her a potion which
would extend her life 300 years. Through this
credible (?) story the inheritance right of the
Gregor family is established - and just in time
since the impecunious but worthy Albert is on
the verge of suicide if the law suit is lost.
Sorry you asked?
Yours truly,
Jim

LOOKING AHEAD
TO 2020
The gift tax annual
exclusion will be the
same in 2020 as in
2019: $15,000 per
donee. The gift/estate/
generation-skipping
transfer tax exemption
Laurie Hunter
will increase from $11.4
million per donor/decedent to $11.58 million
in 2020. Keep in mind that the gift/estate/
generation-skipping transfer tax exemption
is scheduled to be cut in half in 2026, unless
Congress takes action.
We also suggest that you take this opportunity
to review any trusts involved in your estate plan
that are currently irrevocable that might have
been created when the exemption was much
lower. Often, assets in an irrevocable trust are
not included in the estate when a beneficiary
dies, and that may result in increased capital
gains taxes to the other beneficiaries when the
assets are sold. Assets included in an estate for
federal estate tax purposes (even if the total
is less than the exemption) generally receive
a new basis equal to fair market value on
date of death. This “stepped up basis” can
reduce capital gain taxes for the beneficiaries,

and permit additional depreciation of rental
property. There may be options available
to terminate uneconomic trusts early, or to
distribute low-basis assets to beneficiaries
to avoid this result. You also may want to
review the current results of tax planning
done in 2012 (the so-called “fiscal cliff” year).

PROS AND CONS
OF PRE-DEATH
WILL CONTESTS
Occasionally,
estate
planning clients (the
“Testator”) who execute
Wills have asked us
whether they can have
a Judge approve their
Will prior to death.
Herb Tucker
The answer is typically
“no”. Most states, including Colorado, do
not permit pre-death will contests because a
Will is considered ambulatory and, therefore,
has no legal effect until after the death of
the Testator. Because the Testator is free to
amend and revoke his Will prior to his death,
technically the Testator’s heirs and devisees
are not identifiable until the Testator dies.
Any family members listed in the Will,
therefore, have a mere expectancy during the
Testator’s lifetime.
There are only four states (Alaska, Arkansas,
North Dakota and Ohio) which permit
pre-death will contests. These states recognize
the following benefits in permitting a pre-death
determination of the validity of Wills:
Testimony for the Testator: The quality
of evidence is enhanced in a pre-death Will
validation proceeding since the Testator
can testify. There is no speculation as to
the Testator’s intent through second hand
evidence.
Elimination of Forensic Experts: When
lack of capacity is alleged, the court can
see for itself, rather than from the opinions
of forensic experts who have never met the

Testator. The court also has the ability to
send the Testator to geriatric specialists for
evaluation of his testamentary capacity and
susceptibility to undue influence.
Testator is Provided with Certainty:
Prior to his death, the Testator has the
satisfaction of knowing his Will is valid and
will be given effect at death.
Opportunity to Seek Alternatives to a
Will: If the Will is determined invalid, the
Testator can take remedial measures to cure
the source of invalidity or seek alternative
planning other than a Will. For example,
in Colorado, a Conservator appointed
for a person who may lack capacity may
seek a court order granting the Conservator
the ability to prepare a Will for the
protected person.
The four states that permit pre-death probate
allow a Testator or a nominated personal
representative to petition the court for the
determination of validity of a Will. Alaska
permits any interested person to petition
with the Testator’s consent. If the Testator
is domiciled in Alaska, then venue is where
the Testator is domiciled. If the Testator
is not domiciled in Alaska, then venue is in
any judicial district. Alaska actually permits
citizens domiciled in other states to seek
pre-death approval of their Wills.
Procedurally, a pre-death will contest is
basically the same as a post-death will contest.
The Petition must set forth that the Will is on
file or lodged with the court, signed by the
Testator, was properly witnessed and has not
been revoked or amended. The Petitioner
has the burden of proving execution of the
Will. The Contestant must prove lack of
testamentary capacity, undue influence, fraud,
mistake, forgery or revocation. The court then
can declare the Will valid and make findings
of fact and conclusions of law which are
binding on all interested persons given proper
notice. The court’s determination of validity
precludes collateral attack by interested
persons given proper notice, thus precluding
a challenge at the Testator’s death. The court

records of the proceeding are sealed. Only
interested persons who appear at the hearing
have access to the court file. The Testator has
the ability to revoke or amend the Will during
his lifetime. After the Testator’s death, the
Will is admitted to probate and controls the
disposition of his property. Ohio precludes
evidence after the Testator’s death, of his
failure to seek an adjudication of validity
during the Testator’s lifetime.
The states which prohibit pre-death will
contests do so because the probate court does
not have the power to entertain a motion for
declaratory judgment regarding the validity
of a Will. An order determining the validity
of a Will during the Testator’s lifetime would
be considered only advisory. The majority
of states which prohibit pre-death will
contests have raised the following reasons for
prohibiting pre-death will contests:
Preservation of Confidentiality: A
Testator is able to keep secret the terms of his
Will which may provide for unequal treatment
or disinheritance of family members avoiding
family conflict during his lifetime.
Substantial Litigation: Since the Testator
has the ability during his lifetime to revoke or
amend a Will validated during his lifetime,
pre-death proceedings invite multiple hearings
at considerable expense to the Testator. The
Testator could have a Will validated, only
to do a new one. This is a waste of private
money and judicial resources.
The Testator May Consume His Entire
Estate During Lifetime: A determination
of validity of a Will during lifetime only
matters if there is property in existence at
the Testator’s death. What if the Testator is
forced to spend his money during his lifetime
rendering the estate insolvent?
Difficulty in Giving Notice to All
Descendants: A pre-death declaratory
judgment can only bind those interested
persons who receive proper notice of the
proceedings. Defective notice could leave
open the possibility of post-death challenges

by those interested persons who did not get
notice. The Testator’s heirs could also change
over time.
We Live in a Mobile Society: In the
modern world, people move. A determination
of validity in one state permitting pre-death
will contests may not be valid in another state.
Conclusion: If the Testator wants to face
his family and explain why he has favored one
family member over another, he can video
tape his Will execution.1 Video taped Will
executions are going to become more popular
with the court’s recognition of the validity
of Electronic Wills. This fall, the Uniform
Law Commission created an Electronic Wills
statute. Several states have already passed
Electronic Will legislation which includes
remote witnessing and notarization. Some
of these states permit execution of Wills with
remote witnesses and notary using audio/
visual technology. It remains to be seen how
this technology will impact the majority of
states which currently do not permit pre-death
validation of Wills.
––––––––––––––––––––––––––––––––––––
Herb Tucker, “Lights, Camera, Action – Video
Will Executions,” The Colorado Lawyer, Vol.
42, No. 1, Page 45 (January 2013).
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