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all of the assets to her
beloved Koi fish instead of
the four kids? How worried
should I be?
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NEWS OF THE FIRM
We are very pleased
to
announce
that
Hayley Lambourn has
joined the firm as an
associate attorney. Ms.
Lambourn will continue
her practice in the areas
Hayley Lambourn
of Estate and Trust
Planning, Estate and Trust Administration,
Guardianships and Conservatorships.
Kevin Millard was recently appointed by
ACTEC as an observer to the Uniform Law
Commission’s drafting committee on the
economic rights of unmarried cohabitants.
Jonathan Haskell was recently elected by the
Trust & Estate Section of the Colorado Bar
Association for a second term as the Liaison
to the CBA Board of Governors.

JUST ASK JIM
Dear Jim:
I read your article about the cat lady. It caused me to
wonder: Should my wife pass after I do, can she leave

James Wade

Yours very truly,
Worried Walter
Dear WW:

Are you sure you should not be talking with
a vet or a marriage counselor? In Colorado,
one cannot disinherit a spouse (there is a
forced share of roughly 50%), but there is no
statutory protection for children or any other
third parties. Maybe you and your children
should have a secret meeting to see what you
can do about the fish. Perhaps a little self-help.
Yours very truly,
Jim

DETERMINING
TESTAMENTARY
CAPACITY (PART 2 OF 2)
In the Wade Ash
November
2018
newsletter, I discussed
the
legal
aspects
of
determining
testamentary capacity,
including findings of
Herb Tucker
lucid intervals and
insane delusion. One thing that is clear
from the following Colorado cases is that
testamentary capacity is not static; it can
come and go depending upon a variety of
neurological, biological and environmental
factors.
In a recent case, the testator, prior to his

death, was diagnosed by his psychiatrist with
schizophrenia. The psychiatrist’s report stated
that prior to the execution of his Will, despite
the diagnosis of schizophrenia, the testator
was oriented to person, place and time. He
knew who he was, where he was, the date
and the day of the week. The testator’s
appearance was normal, well groomed, well
dressed, his speech and articulation were
good, and he was easy to understand. He
appeared to be pleasant and in a happy mood
during the evaluation. However, during the
two hour exam, the psychiatrist found that the
testator’s thoughts were tangential, illogical
and sometimes nonsensical. It was difficult
to determine if the testator understood
the questions asked, because many of his
responses didn’t make sense. The testator often
jumped from topic to topic and started telling
a story in the middle with no background
or explanation. Ultimately, the psychiatrist
determined that the testator’s thought process
and content were so severely impaired that the
testator lacked testamentary capacity.
In another recent case, an elderly gentleman
was diagnosed with dementia and was
adjudicated as an incapacitated person
needing a Guardian and Conservator.
It was determined by the Court that the
incapacitated person also needed the
protection of a Guardian and Conservator
because he was highly susceptible to undue
influence and financial exploitation. Prior
to the appointment of the Guardian and
Conservator, the elderly gentleman transferred
$3 Million of his commercial real estate to his
niece, who was a horse trainer. At trial, forensic
evidence was submitted indicating that the
niece was slipping Ketamine into her uncle’s
morning milk shakes causing him extreme
confusion. Ketamine is a dis-associative

anaesthetic which is frequently used on
animals as a tranquilizer. Ketamine can cause
amnesia, hallucinations and depression. It
can also distort reality. The Court set aside
the Deeds despite testimony from the notary
at the title company that the incapacitated
person was alert and oriented as to person,
place and time.
In a landmark case, the Colorado Supreme
Court, in upholding the Denver Probate
Court’s Order, addressed the standards for
testamentary capacity, as well as whether the
decedent’s Will was executed while he was
suffering from an insane delusion. The forensic
evidence established that the decedent, at the
time he prepared his handwritten Will, was
drinking heavily and was under the influence
of cocaine. He was also suffering from
paranoid delusional thoughts that he was
being watched by the FBI. His handwritten
Will left his multi-million dollar estate to his
girlfriend. After the decedent signed his Will,
he shot his dog and then shot himself. The
decedent’s parents challenged the Will on
the basis of lack of testamentary capacity
and claimed that their son was suffering
from an insane delusion. The trial court
upheld the Will finding that the decedent had
testamentary capacity, despite the fact that he
was under the influence of drugs and alcohol
and was suffering from paranoid delusional
thoughts. The Judge stated in her Opinion
that the decedent’s delusional thoughts, that
the FBI was bugging his house and watching
him, did not impact his handwritten Will.
Forensic psychologist Dr. Max Wachtel
weighed in on what is an “insane delusion”.
He stated: “This delusion is a persistent belief
which has no existence in fact and which is
adhered to against all evidence.” The delusion
must also materially affect the dispositions
listed in the will. For example, if a father thinks
his wife cheated on him with extraterrestrials
and his children are the product of that
cheating, it would be an insane delusion if he
were to use that “fact” to write the children out
of the will. On the other hand, if the father
believes his children are aliens but he loves

them anyway, thus leaving them in the will,
that would not count as an insane delusion.
That would just be a regular delusion that
has no material effect on the dispositions in
the father’s will.” https://www.maxwachtel.
com/blog-1/testamentary-capacity.
Most Colorado probate litigators believe that
this case has set the bar so low that it is virtually
impossible for a contestant in Colorado to
prove lack of testamentary capacity. Indeed,
since the Colorado Supreme Court ruling
in this case, this author is unaware of any
published Colorado state court cases finding
that a testator lacked testamentary capacity.
While it is true that elderly persons diagnosed
with dementia or Alzheimers may be more
alert and responsive during certain periods
of the day, they may generally lack the
ability to perform higher levels of abstract
thought. Capacity to execute a Will or
Trust is generally not considered by mental
health experts as requiring a higher level of
abstract thought. A person suffering from a
depression, delirium, psychosis, schizophrenia
and other mental illness may experience
“lucid intervals.” Moreover, even when a
testator may have a permanent mental illness,
his Will may contain logical and sensible
provisions suggesting it was executed by the
testator during a “lucid interval” and the Will
was not impacted by insane delusions. People
habitually under the influence of drugs
and/or alcohol may also be capable of
executing a Will or Trust during a “lucid
interval,” as their induced impairment is only
a temporary condition which is resolved by
sobriety.
There are many approaches to neurological
assessment and testing. Evaluations of
testamentary capacity most often arise
with elderly testators. In many cases, these
individuals may have physical limitations
such as poor eyesight or hearing which may
limit assessment. Fortunately, it is generally
understood by geriatric psychologists that
extensive neuropsychological testing may
not be necessary to determine testamentary
capacity.
Evaluations
determining

testamentary capacity need not be complex,
and it may be sufficient for the evaluator
to simply identify the testator’s cognitive
strengths and weaknesses which may or
may not impede the ability of the testator to
prepare his Will.

COLORADO
LEGISLATIVE CHANGES
This
section
summarizes
2019
changes in the state
legislature.
Colorado Uniform Trust
Code.
As noted in
Laurie Hunter
our February 2019
newsletter, the Colorado Uniform Trust Code
was passed last year, but took effect January 1,
2019. The CUTC gives us a lot more options
for modifying and terminating trusts, adds
a requirement for a notice to be sent to
qualified beneficiaries of irrevocable trusts
within 60 days of a trustee’s acceptance of
appointment, and generally requires trustees
to provide regular accounting information.
A Certification of Trust form is authorized
to be given to banks, brokerage houses, and
similar companies, in place of the entire trust
agreement, when accounts are to be titled in
the name of a trust. Because of the increase
in the federal and estate tax exemption ($11.4
million in 2019), using the modification or
termination provisions in the CUTC (if such
authority is not explicitly provided in an
existing trust agreement), may help reduce
capital gains taxes for beneficiaries of “old”
Credit Shelter Trusts that were created when
the exemption was much lower. For example,
if a Credit Shelter Trust was created in the
1990s when the exemption was $600,000 to
use the first spouse’s exemption and reduce
the surviving spouse’s taxable estate, that trust
may no longer be needed to avoid estate taxes
on the spouse’s later death. If the Credit
Shelter Trust is not modified, then usually a
new basis equal to fair market value at date
of death of the assets owned by the trust

will not apply, and capital gains taxes will be
imposed upon the sale of those assets after
the surviving spouse’s death. This issue was
discussed in an article by Mr. Wade in our
May 2018 newsletter.
Colorado Uniform Directed Trust Act. SB 19-105 is
a uniform act and replaces the 2014 Directed
Trust Act that was passed in Colorado. The
Act was signed by the governor on March 28,
2019, and becomes effective August 2, 2019.
The purpose of the Act is to authorize a
settlor (creator of a trust) to give authority to a
non-trustee (the “trust director”) to direct the
trustee to take certain kinds of actions. For
example, the settlor could give an investment
advisor authority to direct the trustee with
respect to trust investments, and the Act
would protect the trustee from liability for any
damage to the trust as a result of following the
advisor’s directions. Although the Act may
apply to trusts currently in existence, it only
applies to actions occurring on or after the
effective date. A trust director is a fiduciary,
and therefore has the “same fiduciary duty
and liability in the exercise or non-exercise
of the power” granted by the settlor. This is
different from past designations of a “Trust
Protector” who often is given authority to
act in a non-fiduciary manner. A trustee is
not protected from liability if complying with
the directions would mean the trustee was
engaged in willful misconduct. A trustee who
has reasonable doubt about the directions
may petition the court for instructions.
Colorado Electronic Preservation of Abandoned
Estate Planning Documents Act. HB 19-1229
was signed by the governor on May 22,
2019, and becomes effective January 1,
2021. While the Trust & Estate Section had
drafted the bill to apply to all original estate
planning documents in the possession of
banks, attorneys, or other “custodians” where
the testator can no longer be found, the bill
as enacted only applies to original Wills.
The state court administrator will become
a depository for electronic versions of the
scanned Wills, so that the original paper copies
may be destroyed. Thereafter, a certified copy

of the scanned Will can be used in a probate
proceeding. Before being authorized to
destroy the original Will, the custodian must
make a diligent effort to find the creator of the
Will, and then file a scanned copy of the Will
with the state court administrator, and pay
the filing fee. The state court administrator
will prepare forms to facilitate the filing of
the electronic versions of the original Wills.

SCOTUS DECISION ON
STATE TAXATION OF
TRUST INCOME
The United States
Supreme Court rarely
addresses issues of
trust and estate law, but
recently ruled on when
a state may tax the
income of a trust. In
Kevin Millard
North Carolina Department
of Revenue v. Kimberly Rice Kaestner 1992 Family
Trust, the Supreme Court held that North
Carolina’s attempt to tax the income of
a trust based solely on the residence of a
trust beneficiary in North Carolina violated
the Due Process Clause of the Fourteenth
Amendment to the U.S. Constitution.
In Kaestner, one of the trust beneficiaries lived
in North Carolina during the tax years at issue,
but she did not receive any distributions of trust
income, had no right to demand trust income,
and it was uncertain whether she would ever
receive any trust income. The settlor (the
person who created the trust) was from New
York, as was the trustee, who kept the trust
records in New York, and the custodians of
the trust property were in Massachusetts. The
Due Process clause requires that a taxpayer
have some minimum contacts with a state
before the state may impose its income tax
without offending traditional notions of fair
play and justice. The Supreme Court held
that, as applied to the Kaestner trust, the North
Carolina income tax law failed that test and
was unconstitutional.

Kaestner will have very limited application
outside of North Carolina, however, for
several reasons. First, the Supreme Court
made clear that its decision was limited to the
specific facts presented in Kaestner. The court
might have ruled differently if the beneficiary
did have an enforceable right to receive trust
income, or was certain to receive income from
the trust in the future, or if the state income
tax took into account factors other than the
beneficiary’s residence.
Second, most states base their income taxes
on factors other than (or broader than) the
residence of the beneficiaries. For example,
in Colorado, a trust is subject to Colorado
income tax if the trust is administered in
Colorado, which typically means that the
trustee is a Colorado resident and maintains
the trust records in Colorado. About half
the states tax trust income if the settlor was a
resident of that state when the trust became
irrevocable (at the time of the settlor’s death
in the case of a trust created by will). Other
states impose their trust income tax if the
trustee is a resident of that state, or if some
combination of the beneficiaries and trustees
are residents.
Because of these diverse rules, it is possible for
a trust to be treated as a “resident” trust in
more than one state and subject to income tax
by more than one state. For example, if a trust
is created in a state that imposes its income
tax based on the settlor’s residence when the
trust is created, and the administration of the
trust is later moved to Colorado, the trust may
be subject to tax in both states. Fortunately,
Colorado provides some relief from double
taxation in this situation. A Colorado trust
may take a credit (subject to certain limitations)
for tax paid to another state on income from
sources in the other state. Alternatively, a
“dual resident trust”—a trust that is treated as
a resident of another state and later becomes
subject to Colorado income tax because the
trust administration is moved to Colorado—
may take a credit against its Colorado income
tax that is intended to reduce the impact of
the double taxation.
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