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I don’t like my family
very much. Can I leave
my estate to my cat?
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Sincerely,
Feline Fancier
James Wade

Dear FF:

NEWS OF THE FIRM
Last October, Kevin Millard was part of a
panel that made a presentation to the State
Laws committee of the American College
of Trust and Estate Counsel on the use
of receipt, release, and indemnification
agreements as a condition to distribution
of a terminating trust.
In December, 2018 Heidi Gassman spoke
at the National Business Institute seminar
entitled Estate Planning from A to Z, a
2-Day Practical Course. Heidi spoke on the
topics of Basic Tax Planning and Updates,
as well as Planning for Unmarried and
Remarried Couples.
We are also pleased to announce that for
the 9th consecutive year, the firm was
named Best Law Firm in Colorado by Best
Lawyers® in the area of Trusts & Estates
Law. The firm was also recognized for the
8th consecutive year as the Best Law Firm
in Colorado in the area of Litigation-Trusts &
Estates Law.

Maybe you should get closer to your family.
In the old days, gifts for the benefit of a
specific cat were considered to be against
public policy and unenforceable. That
has changed and, under our current
probate code, you can set up a trust for
your cat. You will need to identify the
pet care provider/trustee, and determine
a reasonable amount and provide what
happens to the remaining funds at the
pet’s death.
Have you discussed this with your dog?
Yours truly,
Jim

NEW PARTNERSHIP
AUDIT RULES

Kevin Millard

Many of our clients
own interests in
partnerships
or
limited
liability
companies
(LLCs).
A recent change in
how
partnerships
(and LLCs taxed as

partnerships) are audited may require
amendments to the partnership agreement
or operating agreement.
In general, a partnership is a “passthrough” entity, meaning that the
partnership’s income, deductions, and
credits pass through to the partners. The
partnership files an income tax return to
report its income and gives each partner
a form, called a K-1, that itemizes that
partner’s shares of the partnership income,
deductions, and credits. The partnership
itself does not pay income tax; the partners
do, based on the information in the K-1s.
The Bipartisan Budget Act of 2015
provides a new centralized system for
auditing partnerships, making adjustments,
and collecting resulting income tax, which
in some ways is inconsistent with the
traditional pass-through treatment of a
partnership. These new audit rules apply
for partnership taxable years beginning
after 2017, which generally means returns
filed in 2019 (or later years) for 2018,
forward.
The default rule under the new system
is that adjustments will be made at the
partnership level rather than the partner
level, and the partnership, not the partners,
will be liable for any additional tax resulting
from the audit. The partnership is assessed
for the additional tax in the year the audit
becomes final (the “adjustment year”),
based on the highest tax rate for individuals
or corporations. This is the result even if
the audit involves a previous year (the
“reviewed year”), and even if some of the
partners are not subject to the highest tax
rates. This default rule can cause economic
distortions if the partners in the adjustment

year are not the same as the partners in the
reviewed year.
The new law requires partnerships to
elect a “partnership representative” (PR)
who may, but need not, be a partner.
The designation of the PR is made each
year on the partnership’s tax return. The
PR replaces the concept of a tax matters
partner. The PR has the authority to make
decisions concerning the audit and can
bind the partnership and the partners.
One of the things the PR may do is make
an election to “push-out” the tax liability to
the reviewed-year partners rather than have
the partnership pay any additional tax. And
in some cases, the PR may be able to elect
out of the new audit rules. The election out
is made annually. If a partnership properly
elects out for a year, then for that year each
partner will be audited at the partner level
and any adjustments will be made on the
partners’ own income tax returns.
The overall purpose of the new rules is to
streamline audit and adjustment procedures
for large partnerships, which generally
means partnerships with more than 100
partners. But even if the partnership has
100 or fewer partners, it may elect out of
the new rules only if all of its partners are
“eligible partners,” defined as individuals,
C corporations, foreign entities that
would be C corporations under U.S. law,
S corporations (if certain requirements
are met), and estates of deceased partners.
Notably absent from this list are trusts.
Many of the partnerships and LLCs that
we prepare for clients include one or more
trusts as partners or members, and those
partnerships and LLCs will not be eligible
to elect out of the new rules.
As a result of these new rules, partnerships
and LLCs (that are taxed as partnerships)
should consult with counsel regarding the
advisability of amending their partnership
agreements and operating agreements to
address several issues, including:

(a) Designating or providing a method to
designate the PR, and dealing with
resignations and other changes in the
PR.
(b) The PR’s authority in dealing with the
IRS. Under the act, the PR has sole and
exclusive authority, but the partnership
agreement or operating agreement
may provide contractual obligations
among the PR, the partnership, and the
partners, and potential liability if the
PR deviates from those terms.
(c) Whether the push-out election and the
election out (if available) are mandatory
or within the PR’s discretion.
(d) The duty of the PR, the partnership,
and the partners to provide information
to each other.
(e) 
Dealing with economic distortions
if an audit results in an adjustment
and the partners in the reviewed year
were different from the partners in the
adjustment year.

2019 CHANGES
Under the 2017 Tax
Cuts & Jobs Act, the
amount that is exempt
from the gift and estate
taxes was increased
to $10 million per
taxpayer, as indexed
Laurie Hunter
for inflation since
2011. For gifts made or decedents dying
in 2019, the exemption is $11.4 million.
The “GST exemption” from the separate
generation-skipping transfer tax was also
increased to $11.4 million for 2019.
There is no change in the gift tax annual
exclusion for 2019 from 2018: it is still
$15,000 per donee.
Uniform
Trust
January 1, 2019:

Code
Effective
As mentioned in

our May 2018 newsletter, Colorado
adopted its version of the Uniform Trust
Code (the CUTC), generally effective
January 1, 2019. We plan on discussing its
provisions in more detail in our summer
newsletter, but at this time we want to
point out a couple of issues:
(1) 
The CUTC provides for a new
“Certification of Trust” form that can
be provided to third parties (such as
banks or investment companies) in lieu
of providing a copy of the entire trust
agreement in connection, for example,
with opening an account in the name of
a trust.
(2) 
Filing a Trust Registration Statement
is now optional rather than mandatory
for irrevocable trusts administered
in Colorado. We may, however, still
recommend filing a Trust Registration
Statement to establish court jurisdiction
for the administration of the trust. In
addition, even if a Trust Registration
Statement is not filed with the court, a
trustee is required under the CUTC to
send a Notice to “qualified beneficiaries”
of an irrevocable trust within 60 days
after acceptance of appointment as
trustee of the trust.
(3) The CUTC generally applies to trusts
existing on the January 1, 2019 effective
date. There are a couple of exceptions
to the retroactive application of the
CUTC, however. Some of the trustee’s
duties to provide information to the
beneficiaries do not apply if the trustee
accepted the trust before January 1, 2019,
the trust is irrevocable and was created
before January 1, 2019, or the trust
was previously revocable but became
irrevocable before January 1, 2019.
Also, a provision of the CUTC will not
apply to judicial proceedings that were
commenced before January 1, 2019 if
the court determines that applying the
provision would substantially interfere
with the conduct of the proceedings or
would prejudice the right of the parties.

DETERMINING
TESTAMENTARY
CAPACITY (PART 1 OF 2)
Author and director
William
“Tim”
Burton is quoted as
saying, “They say that
one person’s insanity
is another person’s
reality.”
Recently,
Herb Tucker
Wade
Ash
has
been involved in several interesting cases
involving testators suffering from cognitive
impairment when they prepared their Will
or Trust. Even persons who are declared
mentally incompetent, incapacitated or
suffering from various types of mental
illness or addiction, may still have sufficient
capacity to prepare a Will or Trust. A
testator may even lack testamentary
capacity, but still have “lucid intervals”
enabling them to prepare a Will.
There are several basic requirements
concerning the execution of a Will or Trust.
One of the most important requirements
is that the testator have testamentary
capacity when he executes his Will or Trust.
Testamentary capacity generally means
that the testator acted with his or her own
free will and without being subjected to
improper undue influence. Testamentary
capacity is found when the testator is of
“sound mind.”1 Forensic psychologist Dr.
Max Wachtel has weighed in on what is a
“sound mind”: “The basic presumption is
that a will is considered valid and was signed
by someone ‘of sound mind’ if it meets all
of the other statutory requirements. There
are ways of limiting the ability for people to
contest a will after the testator’s death, and
they typically include having an evaluation
done by a psychologist prior to signing a will
to document an opinion that the person is
of sound mind – attorneys typically suggest
their client do this if the testator is elderly
and doing something controversial in the
will like writing out a natural heir.”2

In a recent case, the testator, prior to the
execution of his Will, was adjudicated by
the Court as an “incapacitated person.”
Because of a diagnosis of dementia, the
Court found the testator was incapable of
making appropriate decisions regarding
his care, as well as the management
of his finances. The testator’s son was
appointed as his father’s Guardian and
Conservator. At the time of the testator’s
death, the testator’s daughter challenged
her father’s Will. The daughter argued that
her father’s Will was void because he had
been adjudicated as incapacitated. The
Court, however, found that the testator’s
Will was valid and that the determination
of incapacity did not necessarily mean
the testator lacked testamentary capacity.
The Judge stated in his findings upholding
the Will, “You know we all have our
good days and bad days when we sign
documents.” Colorado case law explicitly
states that a finding of incapacity which
warrants the appointment of a Guardian
and/or Conservator does not equate to
a determination of lack of testamentary
capacity. In other words, a person who has
a Guardian and Conservator appointed to
assist him or her in decisions regarding care
and finances does not necessary preclude
that person from creating a Will or Trust.
The law generally provides that when a
Contestant proves at trial that the testator
lacked testamentary capacity at the time
of the execution of his Will or Trust, the
burden of proof shifts to the Proponent to
prove that the Will or Trust was executed
by the testator during a “lucid interval.”
The term “lucid interval” does not mean
just a moment of awareness, it is a period
of time during which the testator returned
to a state of comprehension and possessed
actual testamentary capacity. The concept
of a “lucid interval” has existed since the
beginning of time when the idea of an oral
or written instruction as to the disposition of
one’s property was recognized. In modern
times, the definition of “lucid interval” has
been described as a temporary period of

rationality or neurological normality such
that a person has sufficient intelligence,
judgment and a will to enter into a
contractual relation or perform other legal
acts without disqualification by reason of
disease.
Historically, Courts have held that “habitual
insanity” renders the testator incapable
of executing a Will or Trust, or entering
into a contract, because of the inability
to become lucid. However, any disease or
condition described as causing “recurrent
sanity” means that there could be “lucid
intervals” during which the testator was
capable of executing Wills, Trusts or
contracts. This often begs the question as to
precisely what constitutes habitual insanity
versus recurrent sanity.
Stay tuned for part 2 of this article, which
will appear in our July, 2019 newsletter.
Colorado Jury Instruction (CJI 30:22) cites
to Hanks v. McNeil Coal Corp., 114 Colo.
578, 168 P.2d 256 (1946); which held that
contractual capacity and testamentary
capacity are the same. The Hanks case
has been upheld by the Colorado Supreme
Court in Breeden v. Stone, 992 P.2d 1167
(Colo. 2000) and the Colorado Court
of Appeals in In Re Estate of Romero, 126
P.3d 228 (Colo. App. 2005) cert. denied
2006 WL 349702 (Colo. 2006). Under
Colorado law, it is currently unsettled as
to the requisite capacity of a Settlor to
create an irrevocable trust. Restatement
(Third) of Property: Wills Other Donative
Transfers § 8.1 (Tentative Draft No. 3,
2001).
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https://www.maxwachtel.com/blog-1/
testamentary-capacity.
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