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Great News! You can now pay your
bill by credit card through our website.
Just click on the payment link located
We are pleased to announce that Herb on our home page. You will need
Tucker, Laurie Hunter and Kevin to provide your Matter ID and/or
Millard were recognized as 5280 Top Invoice Number so we can apply your
Lawyers in Denver in 2018. Herb payment properly.
was recognized in the area of Probate
Litigation, and Laurie and Kevin
were recognized in the area of Estate
COLORADO ADOPTS
Planning.

NEWS OF THE FIRM

THE UNIFORM
TRUST CODE

We are also pleased to announce that
Sharla Branigan joined the firm in
On
April
26,
February. Sharla is a paralegal and
2018,
Governor
she will provide support in our estate
Hickenlooper
planning and estate administration
signed Senate Bill
practice areas. Sharla has experience
2018-180 into law,
assisting attorneys with estate planning,
making Colorado
probate, trust administration, real
the 33rd state to
Kevin Millard
estate, business, and tax matters.
enact the Uniform
Welcome Sharla!
Trust Code (UTC). In Colorado, the
code will be called the “Colorado
Herb Tucker spoke to the Elder Uniform Trust Code” (CUTC) and
Law Section at the May, 2018 Super will become effective January 1, 2019.
Thursday on the topic of “Back Prior to the CUTC, Colorado had a
to Basics for the Courtroom”. He few statutes dealing with trust law, but
demonstrated how the Dead Man’s did not have a comprehensive trust
Statute works at trial and provided code. For the most part, the CUTC
10 practice pointers.
codifies the common law of trusts, but
the code also includes a few innovative provisions.
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Estate planning lawyers have long
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understood that most of trust law is
UNIFORM TRUST CODE
default rules that may be modified
• SUPREME COURT IMPOSES
IMPLIED TRUSTS OVER
or “drafted around” if the creator
MULTIPLE PARTY ACCOUNTS
of the trust (the “settlor”) wishes.
• C ONVERTING A TRADITIONAL
But some aspects of trust law are so
IRA TO A ROTH IRA
fundamental that they are manda• C OLLAPSING THE FAMILY
tory rules that may not be changed.
TRUST - A TAX SAVING
The line between these default and
OPPORTUNITY

mandatory rules was not always clear.
The CUTC specifies which rules are
mandatory.
Current Colorado law allows for
“representation” in certain situations
when a matter is litigated in court.
Representation means that a person,
such as a fiduciary (for example, a
conservator or guardian), a parent,
or another trust beneficiary may
represent a beneficiary who cannot
participate in the litigation because
he or she is a minor, incapacitated, or
perhaps not even born yet. The CUTC
expands the scope of representation
and allows the use of representation
even if the matter is not being litigated
in a court. In that connection, the
CUTC expressly authorizes binding
“nonjudicial settlement agreements”
regarding any matter involving a
trust, so long as the agreement does
not violate a material purpose of the
trust. Without an effective representation system, those agreements would
usually not be possible as a practical
matter.
The CUTC includes rules for the
modification and termination of trusts,
which will provide needed flexibility,
especially in light of the trend toward
long-term multi-generational trusts that
may require adjustments as circumstances change over time. The CUTC
also includes an article that deals
specifically with the now very common
revocable living trust. (Colorado actually adopted most of that portion of the
UTC in 2013; the existing provisions
will be folded into the CUTC.)

COLORADO ADOPTS
THE UNIFORM TRUST
CODE (CONT’D.)
Under current Colorado law, most
irrevocable trusts must be “registered” by filing a “trust registration
statement” with the court where the
trust has its principal place of administration. The UTC does not include a
trust registration requirement. Under
the CUTC, trust registration remains
available but is optional.
One significant part of the UTC that
was not adopted in Colorado as part
of the CUTC is an article dealing
with the rights of creditors of trust
beneficiaries and of creditors of the
trust settlor if the trust is revocable
or if the settlor is also a beneficiary.
That means that the law of creditors’
rights will continue to be governed by
Colorado case law, unless Colorado
amends the CUTC in the future to
address those issues.
We expect to discuss the CUTC in
more detail in future newsletters.

SUPREME COURT
IMPOSES IMPLIED
TRUSTS OVER MULTIPLE
PARTY ACCOUNTS
In April of 2018
the
Colorado
Supreme Court
confirmed
in
Sandstead that
the district court
sitting in probate
Herb Tucker
has jurisdiction
over the transfer of multiple
party accounts and narrowly
construed penalty clauses incorporated by reference in estate
planning documents.

The Sandstead case can be essentially
reduced to two issues:

actions related to a joint bank account
created prior to her mother’s death and
prior to her appointment as personal
1. Whether the trial court had jurisdic- representative because the money was
tion over multiple party accounts and not estate property. The Court of Appeals
to impose a constructive trust on non- reversed the trial court’s surcharge against
probate assets.
Ms. Sandstead related to pre-death transfers finding there was no evidence that
2. 
Whether the trial court erred in Ms. Sandstead exercised her authority as
enforcement of the penalty clause in agent under the Power of Attorney. The
a trust.
Court of Appeals also reversed the trial
court’s imposition of a constructive trust,
In the trial court, Shauna Corona finding that there was no legal basis to
brought claims against her sister Vicki impose an equitable trust.
Sandstead related to their parents’ estate.
Ms. Corona filed an action for surcharge In the fall of 2017, the Colorado Supreme
against Ms. Sandstead for breach of Court accepted certiorari. The Supreme
her fiduciary duty related to pre-death Court reversed the Colorado Court of
and post-death gifts, expenditures from Appeals regarding the trial court’s jurisjoint bank accounts and distributions of diction to resolve disputes over funds
money.
held in multiple party accounts and the
imposition of a constructive trust. The
Multiple Party Accounts
Supreme Court held that the trial court
Shortly after the surcharge was filed, Ms. properly imposed a constructive trust
Sandstead filed a Motion in Limine to over the funds held in the multiple party
prohibit evidence regarding the transfer account because Ms. Sandstead was in a
of $230,000 from a Wells Fargo joint confidential relationship with her mother
tenancy account in Sterling, Colorado to and funds were misappropriated. The
a joint tenancy account at Citizens Bank Supreme Court also concluded that
in Boston. Because the transfer occurred since implied trusts are included under
prior to her mother’s death and was a the definition of “estate” in the Fiduciary
joint account, Ms. Sandstead asserted Oversight Section of the Probate Code,
that the court lacked jurisdiction in her the trial court could impose a construcmother’s estate to hear the pre-death tive trust on Ms. Sandstead.
claims.
Penalty Clauses
The trial court initially granted the In Sandstead, the Colorado Court of
Motion in Limine, finding that the court Appeals also upheld the district court’s
lacked jurisdiction regarding claims enforcement of an in terrorem clause
against Ms. Sandstead individually. (penalty clause) regarding a challenge to
Later, in the course of the proceedings, the decedent’s will. The case is compliJudge Singer reversed his prior order cated by the fact that the trust contained
and permitted Ms. Corona to bring a the penalty clause, but the decedent’s
surcharge action against Ms. Sandstead will did not. The court of appeals held
for her malfeasance prior to her mother’s that a writing in existence when a will is
death.
executed may be incorporated by reference if the language of the will manifests
With regard to the jurisdictional issue, on
this intent and describes the writing suffiappeal Ms. Sandstead asserted that the
ciently to permit its identification.
trial court erred in surcharging her for

to maximize tax-free distributions
in retirement. Roth IRAs are always
funded with post-tax earnings, and
contributions to them are not tax
deductible. All distributions from
In this case, since the decedent’s will Roth IRAs, however, are normally
expressly incorporated the terms of the tax free. This means that instead of
trust, including the penalty clause, it deferring income taxes on the growth
became part of the will. The Court of and returns generated in a retirement
Appeals upheld the trial court’s findings account, as traditional IRAs do, Roth
that the contestant did not have probable IRAs actually eliminate such taxes.
cause to challenge her mother’s will and, The trade-off for this benefit is that all
therefore, the penalty clause was triggered. contributions to Roth IRAs are made
after taxes are paid on the income.
The Colorado Supreme Court, however,
reversed the Colorado Court of Appeals Individuals cannot make contribuand trial court in enforcing the no-contest tions to a Roth IRA if they earn
clause against Ms. Corona. The court more than certain income limits (for
specifically held that although the no 2018, $135,000.00 for single filers and
contest clause was contained in the dece- $199,000.00 for married joint filers
dent’s revocable trust and incorporated by and qualifying surviving spouse filers),
reference into her will, by its plain language, and they must have “compensation”
the clause applied only to actions contested income (that is, income earned through
work). However, individuals with
in the trust and not challenges to the will.
income over these limits may convert
a traditional IRA to a Roth IRA by
Conclusion
The Sandstead case recognizes probate court paying income taxes on the value of
jurisdiction over multiple party accounts the traditional IRA at the time of the
and the court’s ability to impose equi- conversion. This is often referred to
table remedies, including imposition of as a “backdoor Roth contribution”.
constructive trusts on family members who Traditional IRAs, individual retiremay be in a confidential or fiduciary rela- ment trusts, qualified retirement plans
tionship and financially exploit the elderly. under Internal Revenue Code § 401(a),
It also narrowly construes penalty clauses 403(a) and (b) contracts and plans, and
in wills and trusts, providing that those 457(b) plans maintained by a governclauses must be in the document rather mental entity can all be converted to
than simply incorporated by reference. Roth IRAs; SEP and SIMPLE IRAs
can also be converted to Roth IRAs,
within certain limitations.

SUPREME COURT
IMPOSES IMPLIED TRUSTS
OVER MULTIPLE PARTY
ACCOUNTS (CONT’D.)

CONVERTING A
TRADITIONAL IRA
TO A ROTH IRA

A “backdoor” Roth IRA conversion involves making one or more
contributions to a traditional, nonOne of the hot deductible IRA, and then transferring
topics
at
this the contributed funds to a Roth IRA.
year’s Heckerling Income taxes must be paid on the
Institute was using amount of money transferred into the
Roth
retirement Roth IRA. There are no income limits
plans (Roth IRAs) applicable to this conversion, no limits

Heidi Gassman

on the amount of funds which can be
converted, and no age restrictions for
those making the conversion. It is even
possible to report a loss as a miscellaneous itemized income tax deduction
as a result of a Roth conversion if a
person’s traditional IRA has lost value
before the conversion. However,
because of the new rules with regard
to itemized deductions included in the
Tax Cuts and Jobs Act of 2017, this
type of reportable loss may no longer
constitute a recognizable tax benefit to
the individual.
There are three ways to make a backdoor Roth IRA conversion from a
traditional IRA: a distribution from a
traditional IRA may be rolled over to
a new or existing Roth IRA; funds may
be transferred directly from a traditional IRA to a new or existing Roth
IRA; and a traditional IRA may be
re-designated as a Roth IRA (this will
result in a transfer of the entire existing
balance in the traditional IRA).
Those considering making a Roth
conversion should go through a costbenefit analysis to determine whether
it is better for them to pay income taxes
up front before retirement (make the
Roth conversion) or to defer income
taxes until retirement (keep the traditional IRA). The price of a Roth
conversion will always be the payment
of income taxes on the amount going
into the Roth IRA. Factors to consider
include what income tax bracket an
individual anticipates being in after
retirement (including what other
income he or she will have), how long
the funds will accrue growth and
revenue in the Roth IRA, how the
income tax resulting from the conversion will be paid, and whether there is
a substantial risk that the investments
in the Roth IRA will decrease in value.
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COLLAPSING THE FAMILY
TRUST - A TAX SAVING
OPPORTUNITY
On account of
changes in the
federal estate tax
provisions
there
should
continue
to be a greater
focus on income
tax
implications
James Wade
in the process
of estate planning. The 2017 Tax
Act has substantially increased the
federal estate tax exemption to about
$11 Million per taxpayer. At the
same time the income taxation of
trusts has remained unchanged and
capital gains rates remain the same.
An unintended consequence of
this change is that what was good
traditional tax and estate planning
twenty years ago may now create a
bad income tax result.
The use of trusts (as opposed to
outright bequests) to pass family
wealth to the surviving spouse and
children, was designed to achieve a
particular tax result. In the 1990s,
the federal estate tax exemption
was approximately $600,000. In a
common method of estate planning
at that time, a “family” or “credit
shelter” or “exemption equivalent”
trust was created with an amount
equal in value to the then current
federal estate tax exemption. The
assets would escape the estate tax
in the first estate on account of the
federal estate exemption and would
escape estate tax in the estate of
a surviving spouse because of the
limited nature of his or her interest in
the family trust assets. Assets included
in a decedent’s estate receive a new
basis equal to fair market value on
death, but assets in the family trust are
not stepped up. This kind of planning
assumed (1) that the federal estate

tax exemption would remain fairly
constant and (2) that there would be a
benefit in freeing the trust assets from
estate tax in the second estate and that
the capital gains tax would stay low.

the spouse’s own assets because of the
stepped up basis.
Possible Solutions
What, if anything, can be done to
relieve the children of that potential
income tax burden while, at the same
time, not generating estate tax in
the estate of the surviving spouse?
Assume that, if the entire family
estate was subject to tax in the estate
of the surviving spouse, her estate,
for federal estate tax purposes, would
be $10 Million, well within the
$11 Million exemption. The solution
could be to have the family trust assets
taxed in the estate of the surviving
spouse, and receive a new basis.
Below are some possible strategies for
achieving this result:

The federal estate tax exemption is
now about $11 Million, rather than
$600,000, and assets, if they pass free
of trust and go to the surviving spouse
directly, are included in the taxable
estate of the surviving spouse only to
the extent they exceed $11 Million
(or up to a combination of about
$22 Million if the unused exemption
from the first death is added on). The
includable assets of the surviving
spouse would, in addition, obtain the
benefit of a step-up in income tax
basis (assuming that general economic
trends caused the assets to appreciate
in value).
1. Petition the local probate court for
an Order reforming the trust by
The Problem
adding a provision which grants a
Assume a typical case where the size
surviving spouse a general power
of the combined assets of a husband
of appointment over the family
and wife years ago was $1.2 Million.
trust assets.
The assets of the couple were divided
and re-titled to reflect equal separate 2. 
Modify or terminate the family
ownership by the husband and wife.
trust under common law rules, by
The husband died and his $600,000
the consent of the beneficiaries or
estate went into a family trust for the
by “decanting” the trust under a
benefit of the wife during her lifetime
recent Colorado statute.
with the remainder at her death to
the children. With the passage of 3. 
If the trust agreement grants to
time, the family trust assets have
a trustee or trust protector the
increased to $5 Million; and the assets
power to grant a general power
of the surviving spouse have also
of appointment, then that power
increased to $5 Million. Assume that
could be exercised, without any
the surviving spouse is still living and
court involvement.
that the children are in a 25% income
tax bracket (combined federal and 4. The family might petition the local
Colorado). If the wife dies tomorrow,
probate court for the appointment
the husband’s family trust terminates
of a special trustee with limited
in favor of the children and they
powers, including the power to
receive $5 Million in assets with a
modify or terminate the trust or
$600,000 income tax basis. There is a
to appoint a special independent
capital gain potential of $4.4 Million
trustee with power to create a
and 25% tax on that amount would
general power of appointment in
be $1.1 Million. There is currently no
the spouse, thus causing the assets
capital gain tax and no estate tax on
to be included in her taxable estate.

Tax Aspects
A recent Colorado Lawyer article
analyzes the potential transfer tax
aspect of trust modification and
concludes that in general the Internal
5. 
The simplest approach might be Revenue Service would be bound by
in the case where the trustee of a court order modifying the trust.
the family trust has authority to There appears to be drafting and
make discretionary distributions court approved approaches which
of corpus as well as income to the would reduce any transfer tax risk.
surviving spouse during her lifetime.
In such case the trustee might be Conclusion
able effectively to terminate the Achieving a step-up in income
trust by a discretionary distribution tax basis in “family trust assets” at
of all of the assets of the trust to the death of the surviving spouse
appears to be achievable. There are
the surviving spouse.
a number of approaches to achieving
The above discussion is subject to the the objective. There is no single “one
size fits all” approach. Rather the
following limitations:
approach is fact specific, taking into
1. If in the future the current federal account both the language of the
estate tax exemption is substantially trust instrument and also the risks and
reduced, the tax saving numbers limitations which are suggested by the
may not work or the benefit may specific family situation.
be more modest.
If you are in this situation, as a
2. The surviving spouse may live in client or as a professional advisor,
a state which has an inheritance we would be available to work with
or estate tax, which exists you to analyze and carry out this tax
independently of the federal estate saving opportunity. We are generally
tax. The imposition of a state tax experienced in techniques to modify
at the death of surviving spouse or terminate irrevocable trusts, either
to achieve tax objectives or to reflect
would effect the numbers.
changed family objectives.
3. The transfer of the assets to the
surviving spouse free of trust would Note to our professional friends: A
expose those assets to third party more elaborate version of this article
claims. These could include the appeared in the Colorado Lawyer,
claims of creditors or a subsequent November 2015.
spouse.

COLLAPSING THE FAMILY
TRUST - A TAX SAVING
OPPORTUNITY (CONT’D.)

4. 
Placing outright ownership in
the surviving spouse also exposes
the assets to dissipation on the
account of reckless spending, poor
investments, gifts to third parties
other than the children, and the
like.
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