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be held at the Four Seasons Hotel in
Denver in April, 2017.

We are pleased to announce that
Laurie Hunter and Kevin Millard
were recognized as 5280 Top Lawyers
in Denver for 2017 in the area of
Estate Planning. Herb Tucker and
Keith Lapuyade were recognized as
5280 Top Lawyers in Denver for 2017
in the area of Probate Litigation.

Herb Tucker will be presenting at the
Trust and Estate Spring Update which is
sponsored by Colorado Bar Association
CLE and the Trust and Estate Section
in March, 2017 in Denver. Herb will be
speaking on the topic of “How to Avoid
Being Disqualified in Your Contested
Wills Case”.

We are also pleased to announce that
the following attorneys in our office
have been selected by their peers as Best
Lawyers in America for 2017: James
Wade, Herb Tucker, Laurie Hunter,
Greg Washington, Keith Lapuyade,
Kevin Millard and Marc Chorney.

James Wade, Herb Tucker and Laurie
Hunter will also be presenting a
Colorado Bar Association CLE entitled,
“Wade/Parks: Colorado Law of Wills,
Trusts, and Fiduciary Administration”
in April, 2017 in Denver.

In addition, we congratulate our attorneys who have been recognized by their
peers as Colorado Super Lawyers for
2017: James Wade, Herb Tucker, Laurie
Hunter, Keith Lapuyade, Bob Horen,
Kevin Millard and Marc Chorney.
We’d also like to mention that James
Wade will be speaking at the 29th
Annual Spring Symposia of the Real
Property, Trust & Estate Law Section
of the American Bar Association, to
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DON’T DEFER PLANNING
YOUR ESTATE BECAUSE
THE ESTATE TAX MIGHT
BE REPEALED
In 2001, when the
estate tax exemption
was $675,000 and
George W. Bush was
President, Congress
“repealed” the estate
tax. But the repeal
Kevin Millard
was phased in over
ten years and was then scheduled to last
for only one year. Instead of actual
repeal, what we got, under President
Obama, was a reinstated estate tax with
a much higher exemption of $5 million,
indexed for inflation. The Republican
party now controls both houses of
Congress as well as the White House,
and we are again hearing calls for repeal
of the estate tax.

What Might Happen
Despite the Republican trifecta, outright
repeal of the estate tax may not be easy,
and there are many unknowns as to what
repeal legislation might actually look
like. In the Senate, it takes 60 votes to
overcome a filibuster. The Republicans
have 52 votes, so outright repeal would
require some Democratic defections. It
is more likely that repeal will be enacted
using the budget reconciliation process.
Under reconciliation, tax and spending
legislation may be passed with a simple
majority, but the “Byrd” rule requires
that the legislation not increase the
deficit outside of the budget window—
typically ten years. That is why the Bush
“repeal” was phased in and then “sunsetted” after ten years. We might see
something similar in 2017.
Two documents provide some limited
guidance as to the shape that estate-tax
repeal might take. One is the Trump
platform. The other is a document
published last June by Republicans on
the House Ways and Means Committee
(the House’s tax-writing committee),
called “Better Way for Tax Reform” and
commonly referred to as the Republican
“Blueprint.” Both the Trump platform
and the Blueprint call for repeal of the
estate tax. The Blueprint calls for repeal
of the generation-skipping transfer tax
(GSTT) as well; the Trump platform is
silent on the GSTT. Both the Trump
platform and the Blueprint are silent on
the gift tax. Most experts believe that if
Congress repeals the estate tax it will
also repeal the GSTT. Some experts
predict that the gift tax will be retained,
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however, because it “backstops” the
income tax by inhibiting transfers of
income-producing property in order
to shift income to taxpayers in lower
income-tax brackets.
It is also unclear what might happen
to income-tax basis at death. Under
current law, most assets held at death
receive a new basis equal to fair market
value at that time. This is often called
“stepped-up basis” on the assumption
that, over time, property values rise, but
the adjustment may be either upward
or downward. Under the Trump platform, “capital gains held until death
and valued over ten million dollars will
be subject to tax to exempt small business and family farms.” This language
raises a number of questions: Is the
$10 million exemption $10 million in
asset value or $10 million in unrealized gain? Does the exemption apply
only to small businesses and farms,
or does everyone get a $10 million
exemption? Is the $10 million exemption per person or per married couple?
Will the capital gain tax be payable at
the time of death or only later when
the person who inherits sells the asset?
For now, the answers to all these questions are speculative.
The Republican Blueprint does not
specifically address the issue of basis at
death, leading some to conclude that the
Blueprint calls for repeal of the estate
tax but retention of stepped-up basis,
while others believe that if the estate
tax is repealed, there will be a carryover
basis system, under which the decedent’s
beneficiaries will take the same basis the
decedent had, so that capital gain unrealized at death will eventually be taxed
when the asset is sold.

When Might Repeal Happen?
It is possible that a tax reform bill,
including repeal of the estate tax, will
be signed into law in 2017, but political pressures and other priorities may
prevent addressing the estate tax this
year. It seems likely, though, that some
form of estate-tax repeal will be enacted
during the current administration. But
whenever estate-tax repeal is enacted,
and in whatever form, it is not likely to
be permanent, either because there will
be a sunset provision as a result of the
Byrd rule or because the tax can be reinstated under a future administration.
What Should You Do in the
Meantime?
First, it is important to understand that
under the current law, only about 0.2%
of all Americans will owe any estate tax.
For the other 99.8%, the estate tax was
effectively repealed in 2012 when the
estate tax exemption was increased to
$5 million with an inflation adjustment.
If you are in that group, you should
plan your estate based on non-estate
tax factors, some of which are discussed
below. But importantly, if you are in this
group and you have an estate plan that
has not been updated recently, your plan
may include provisions that made good
sense when the plan was signed but that
are no longer needed, or worse, that have
adverse tax consequences under the
current law and under possible repeal
of the estate tax. In that case, you should
have your estate plan updated promptly.

gift tax might (1) minimize tax under the
current law, (2) do no harm if the estate
tax is repealed, and (3) possibly protect
property from future estate tax if the
repeal includes a sunset provision or if
the tax is simply re-enacted later under
a different administration. And estate
plans should be reviewed now to make
sure that they include as much flexibility
as possible so that the plan can adapt
to changes in the law. Flexibility might
take the form of broad discretion in
trustees over trust distributions, the use
of “powers of appointment” and “trust
protectors” to allow the powerholder
or protector to modify trust provisions
in the future, and “formula” provisions
that will operate one way if there is still
an estate tax and another way if not.
Nontax Reasons
Planning

for

Estate

Regardless of whether you think
your estate will or will not be subject
to estate tax, there are a number of
nontax reasons to have an estate plan
and to keep it up to date, for example:
ensuring that your property passes only
to those you wish to benefit; providing
professional investment management;
protecting property from creditor
claims, from demands by persons who
may have influence over your beneficiaries, and from claims of a beneficiary’s
spouse if there is a divorce; ensuring
that an incapacitated beneficiary may
receive needs-based government benefits as well as benefits from your property
that enhance the beneficiary’s quality
of life; and providing the means for a
If you are among the 0.2% who may
family “legacy” asset, such as a vacation
have to pay estate tax, you should
home, to remain in the family.
proceed with caution, but doing nothing
is not advisable. It is best to hold off on
implementing any purely tax-driven
strategies until we know more. But
engaging in planning that can be accomplished without incurring any current

LEGGO MY EGGO -ORWHO GETS MY
GAMETES WHEN I DIE?
Among the many
wonders (and occasional terrors) of
modern medicine,
few strike more of
an emotional chord
than advances in
Heidi Gassman
reproductive technology. Preserving our genetic material
for use after death has passed from
science fiction to scientific fact; but the
law remains unestablished in Colorado
as to what happens if there is a dispute
about ownership of frozen sperm, ova,
or embryos after the death of one or
both of the donors.
While more and more people take
advantage of the opportunity to cryogenically preserve their genetic material
for future use during their lives, very few
think ahead to what may happen if they
die before that material is used. Could
someone make an unanticipated claim
to an embryo? If so, would the law
consider that embryo to be a person?
Property? Both? Or neither?
The most recent case dealing with cryogenically preserved embryos in Colorado,
and the first to deal with ownership of
embryos contested in a divorce, is In re
the Marriage of Rooks, a 2016 Colorado
Court of Appeals case. The divorcing
couple in Rooks already had three living
children, and the wife chose to harvest
her last remaining ova and use them
to create embryos. The couple had no
written agreement dealing with ownership of the embryos after a divorce,
but they did sign a storage agreement
with the fertility clinic which held the
embryos. That agreement stated that if
the couple could not agree on ownership
of the embryos in a divorce, a trial court

would award ownership (the agreement A child born after a parent’s death,
gave no guidance to the court in making whether conceived in the old-fashioned
way or with reproductive technology,
this decision).
could be considered an “omitted
Rooks examined three different after-born or adopted child” pursuant
approaches used by other states in this to C.R.S. § 15-11-302(1)(a). In the
situation: the “contract” approach, absence of a will or a trust, such child
which follows a valid agreement signed would be provided for under the intesby the divorcing couple; the “balancing tate statutes. By logical extension, if a
of interests” approach, used when there is surviving parent unfreezes one or more
no contract; and the “contemporaneous embryos and gestates them after the
mutual consent” approach, which leaves other parent’s death, and if this is done
embryos in storage indefinitely until the within the 36 and 45 month time frames
divorcing couple can reach an agree- set forth in C.R.S. § 15-11-120, the child
ment. The Court of Appeals finally born would be considered a child of
determined that the trial court was the deceased parent. But none of these
required to apply its inherent equitable scenarios deals with a dispute over stillpowers in the absence of contrac- frozen, un-gestated embryos.
tual guidance and because the parties
could not reach agreement, it therefore Based on current statutory and case
necessarily had to use the “balancing of law, it makes the most sense for putative
parents to expressly agree on the disposiinterests” approach.
tion of frozen genetic material after death
There are no statutes or case law in in a written contract, specifying whether
Colorado, however, which deal directly sperm, ova, and/or embryos are to be
with post mortem disputes over the discarded, gestated, maintained until a
ownership of preserved genetic mate- certain date in the future or a certain
rial. C.R.S. § 15-11-120, the Child occurrence, or given to another person
Conceived by Assisted Reproduction to use as they wish. In the absence of
Other than Child Born to Gestational such an agreement, Colorado courts will
Carrier statute, provides that a parent- likely look to decisions in other states, as
child relationship exists both between the Rooks court did. While other jurisdica child of assisted reproduction and tions have applied the “make the couple
the child’s birth mother (the woman figure it out” approach in the absence of
who gestated and delivered the child) an agreement, Colorado seems to have
and between that child and the “indi- favored the “balancing of the intervidual other than the birth mother who ests” equitable approach, and will likely
consented to assisted reproduction by apply such an approach to posthumous
the birth mother with intent to be treated disputes over the ownership of genetic
as the other parent of the child”; that is, materials. Because the court’s applicathe donor/parent of the other half of tion of its equitable power can have
the child’s genetic material. The statute unpredictable outcomes with which no
further provides that a child conceived parties are pleased, it is ultimately very
after the death of a donor/parent is important that couples think well in
legally that donor’s child if the child is advance and clearly memorialize their
“in utero” no later than 36 months after agreement on the future of any embryos
the donor/parent’s death or is born no they create and preserve.
later than 45 months after the donor/
parent’s death.
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