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COURT UPHOLDS
PRIVITY DOCTRINE

1. Introduction.
Estate planners are
breathing a sigh of
relief
after the
Colorado Supreme
Court’s
recent
decision in Baker v.
Wood Ris & Hames
upholding the strict privity doctrine.
This common law rule precludes thirdparty beneficiaries from suing an
attorney for negligence regarding the
preparation and execution of a

decedent’s Will. In some states, the
courts have permitted beneficiaries
damaged by a fiduciary’s negligence or
misconduct to pursue claims not only
against the fiduciary, but also against
the fiduciary’s attorney for malpractice.
Non-privity states have also held that
an estate planning lawyer owes
fiduciary duties of care to third-party
beneficiaries. In Colorado, under the
strict privity doctrine, an attorney
preparing an estate plan owes no duties
to third party beneficiaries because the
attorney has not contracted with them
and their rights are incidental to the
estate plan.
2. Facts of Case. In the Baker
case, the Plaintiffs, Baker and Kunda,
were Floyd Baker’s children and
step-children of Floyd’s wife, Betty
Baker. Betty had two children from
a prior marriage named Paula Rossa
and Robert Brown. Floyd employed
attorneys at Wood Ris & Hames to
prepare his estate plan and based on
the attorneys’ advice, he decided to
use a Will and Testamentary Trust
to distribute his estate. Floyd’s Will
provided at his death that each of the
four children would receive a $10,000
distribution and Betty would receive
Floyd’s condominium. The Will
further provided that the residue of
Floyd’s estate would be divided into
a Marital Trust and Family Trust.
Betty was designated as Trustee and
beneficiary of both Trusts, with the
right to receive both income and
principal. On Betty’s death, the Trust
was to be divided equally between the
four children.
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Floyd died in 2003 survived by Betty
and all four children. Before Floyd’s
death, he held certain assets in joint
tenancy with Betty. When Floyd died,
the joint tenancy assets were paid
directly to Betty as surviving joint
tenant. In addition, under the terms
of Floyd’s Will, each child received
their $10,000 pecuniary bequest and
the Family and Marital Trusts were
funded. The Family Trust received
$929,000 and the Marital Trust
received $64,000. After Floyd’s death
and funding of his Trusts, Baker
and Kunda contacted Wood Ris &
Hames to seek assurances as to the
proper funding and administration
of Floyd’s Trusts. The Wood Ris
& Hames firm wrote Baker and
Kunda and advised them that they
represented Betty, only as Personal
Representative of Floyd’s estate, and
not individually, and recommended
they seek the advice of independent
legal counsel. Betty, in her individual
capacity, retained Donald Cook as
her attorney to prepare her own
estate plan. Betty executed her Last
Will and Testament in November
2004 and signed two Codicils
thereafter.
Betty died in February 2009 survived
by her child Rossa and two stepchildren Baker and Kunda. Pursuant
to Betty’s Will, the condominium
that she owned was devised to Rossa
and the residue of her Estate was
divided among Rossa, Baker and
Kunda. Baker and Kunda alleged
that the distribution of probate and
non-probate assets, consisting of joint
tenancy accounts, was inconsistent
with their father’s Will which provided
for equal treatment of the children.
The distribution of Betty’s probate
and joint tenancy accounts resulted

in Rossa receiving 70% of her assets that the strict privity rule should not
while Baker and Kunda received only apply because of their claims of fraud,
15% each.
malicious conduct and negligent
misrepresentation. The Colorado
Baker and Kunda sued the attorneys Court of Appeals affirmed the trial
asserting claims of (1) breach of court’s finding that, as a matter of law,
contract/third-party
beneficiary; Baker and Kunda lacked standing to
(2) professional negligence; and assert malpractice claims and failed to
(3) fraudulent concealment and adequately set forth with particularity
negligent misrepresentation.
the fraud, malicious conduct and
negligent representation claims.
In support of these claims, Baker
and Kunda alleged that the attorneys 5. Supreme Court Decision.
had failed to advise Floyd of the The Colorado Supreme Court
impact of the disposition of assets accepted certiorari on the issue of
in joint tenancy and that failing to whether dissatisfied beneficiaries of a
sever joint tenancy properties would testator’s estate have standing to bring
frustrate Floyd’s intent to treat the legal malpractice or contract claims
four children equally. Essentially, against the attorney who drafted
Baker and Kunda asserted that Betty testator’s estate plan. The Supreme
controverted Floyd’s plan and that the Court also addressed whether the
attorneys had failed to advise them of Court of Appeals misconstrued
the disparity in distribution as a result Baker and Kunda’s fraudulent
of joint tenancy transfers.
concealment claims by applying a
heightened standard. The Colorado
3. Trial Court Decision. At Supreme Court’s decision reaffirmed
the trial court level, the attorneys Colorado’s strict privity doctrine
moved to dismiss the Complaint finding that attorneys’ liability to nonfor failure to state a claim, which clients is to be narrowly limited to a set
the trial court granted. The Court of circumstances that only includes
relied on the strict privity doctrine fraud, a malicious or tortious act or
to state that Baker and Kunda lacked negligent misrepresentation. They
standing to sue the attorneys. With also found that a claim for negligent
regard to the malpractice claim, misrepresentation must relate to a
the trial court held that Baker and plaintiff’s business or commercial
Kunda had failed to establish that purposes.
the attorneys owed them a duty of
care that would give rise to liability. The Supreme Court’s decision set forth
The trial court also held that Baker a four-part rationale for strictly limiting
and Kunda had not alleged sufficient a lawyer’s liability to third parties. The
facts with particularity to support Court found that lawyers are generally
their fraudulent concealment and construed as fiduciaries who owe duties
negligent misrepresentation claims.
to clients of reasonable care but do not
owe duties to non-clients, precluding
4. Court of Appeals Decision. claims of legal malpractice. Expanding
Baker and Kunda appealed to the attorney liability to non-clients could
Colorado Court of Appeals requesting result in adversarial relationships
that they recognize an exception to between an attorney and third parties
the strict privity rule for third-party that give rise to conflicting duties owed
intended beneficiaries of a Will. by the attorney to clients. In addition,
Alternatively, Baker and Kunda alleged allowing non-client beneficiaries
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to maintain a malpractice claim
against the attorney for professional
malpractice may require the attorney
to reveal matters that are protected
by the attorney-client privilege. As
a public policy matter, the Supreme
Court looked to other states which
have recognized that an expansion of
attorney liability to allow claims by
non-clients could deter attorneys from
undertaking certain legal matters, thus
compromising the interests of potential
clients by making it more difficult for
them to obtain legal services.
Finally, by extending attorney liability
to non-client beneficiaries, the
attorney risks lawsuits by disappointed
beneficiaries that could challenge
the testator’s intention long after the
testator died. Allowing disappointed
beneficiaries to question the decedent’s
intent would also contradict the
policy underlying the Colorado Dead
Man’s Statute. This statute precludes
the admissibility of statements of
“parties or persons of interest with a
party” regarding oral statements of
the decedent. The statute is designed
to prevent perjury by living witnesses
when the deceased person cannot
refute the testimony.
6. California Test. Both Baker
and Kunda urged the Supreme Court
to adopt the “California Test” which
expanded attorney liability under
certain circumstances where the harm
to the beneficiary is foreseeable. The
Colorado Supreme Court rejected the
California Test finding that allowing
such claims to proceed exposes an
attorney to liability to an unlimited
number of unforeseeable parties.
The Colorado Supreme Court’s
decision relied on an earlier Colorado

Court of Appeals case, Shriners Hospital
for Crippled Children, Inc. v. Southard,
892 P.2d 417, 418-419 (Colo. App.
1994). In that case, the Colorado
Court of Appeals, upholding the
strict privity doctrine, recognized that
under certain circumstances where
fraud or malicious conduct exists,
there may be a claim. In Shriner’s,
the Court of Appeals applied the
same analysis and relied on the same
policy considerations in rejecting
the plaintiff’s contention that they
had standing as third parties to sue
an attorney for malpractice because
they were intended beneficiaries.
As a matter of public policy, they
concluded that: “It is in the public’s
best interest to protect attorneys
from potentially unlimited liability
to third parties whose interests may
interfere with the attorney’s ability to
fulfill the duties of undivided loyalty
and advocacy owed to his or her
client. Thus, in drafting testamentary
instruments at the behest of a client,
an attorney should not be burdened
with potential liability to possible
beneficiaries of such instruments”.

settled policies underlying the strict
privity rule to which Colorado Courts
have long adhered and the Court
perceives no justifiable policy reason
for extending attorney liability.”
The Colorado Supreme Court also
pointed to other remedies afforded
under the Colorado Probate Code
permitting disappointed beneficiaries
to seek reformation of an estate
plan to effectuate what they believe
to be the testator’s true intent. The
Court also recognized that personal
representatives do have standing to
bring claims on behalf of the testator
to address negligence against the
drafting attorney.

8. Conclusion. The Colorado
Supreme Court’s decision in Baker
put to rest the speculation by many
attorneys that Colorado might follow
the majority of other states and
abandon the strict privity doctrine. The
Supreme Court’s decision has created
a safe harbor for estate planners who
previously feared that disgruntled
beneficiaries would be afforded a
platform in which to challenge valid
7. Florida/Iowa Rule. The testamentary documents.
Colorado Supreme Court also looked
at the Florida/Iowa Rule, which
extended standing of beneficiaries
to sue attorneys for malpractice
under an expanded contract theory.
Again, the Colorado Supreme Court
was unpersuaded. Colorado law
recognizes that a person who is not a
party to an express contract may bring
an action on the contract if the parties
to the agreement intended to benefit
the non-party, provided the benefit
claimed is direct and not merely an
incidental benefit of the contract. For
reasons discussed above in connection
with the California Test, the Colorado
Supreme Court declined to adopt
the Florida/Iowa Rule. Specifically,
the Colorado Supreme Court held:
“Such a rule is contrary to each of the
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Enhanced contribution of appreciated real estate for conservation
purposes. The higher deduction
of up to 50% of the taxpayer’s
contribution base (usually AGI),
and 100% for qualified farmers
and ranchers, and a 15-year
carryover in excess of the
applicable limitation are now
permanent. For those considering
making a contribution of land for
conservation purposes (or creating
a conservation easement on ranch
land), this change will enhance the
applicable deduction.

the return to the beneficiaries. Estates
and beneficiaries receive a “steppedup” basis equal to fair market value as
of the decedent’s date of death, which
is reported on a Form 706. In Notice
2016-19, 2016-9 IRB, the IRS delayed
the due date until March 31, 2016, for
both new Form 8971 to be filed with
the IRS, and Schedule A to Form 8971
to be provided to each beneficiary.
However, the form and instructions
have left many questions unanswered.
The IRS “suggests” that taxpayers wait
to file until proposed regulations are
issued, which are expected “shortly”.

The IRA charitable rollover. •
Taxpayers will no longer have to guess
whether Congress will retroactively
extend it each year. This provision
permits a taxpayer who is at least age
70-½ to contribute up to $100,000
each calendar year to a public
charity from the taxpayer’s IRA.
The contribution is not included
in the taxpayer’s taxable income, •
and it can meet the requirement for
the taxpayer’s Minimum Required
Distribution for that year.

Certain provisions were extended
through 2016, including (a) exclusion for discharge of indebtedness
income for home mortgage debt;
(b) deduction for mortgage insurance premiums; and (c) above-theline deduction for higher education
expenses.

The 2015 Form 1041 (U.S. Fiduciary
Income Tax Return) has been updated
to require consistency in basis reported
on Form 1041 with the fair market
value reported on the Form 706 and
new Form 8971.

FEDERAL TAX LAW
CHANGES

2015 saw a number of
tax law changes that
affect estate planning,
including the Protecting
Americans from Tax
Hikes (PATH) Act
passed December 18,
2015, that made
permanent the following provisions
that had previously been extended
each year:
•

•

•

•
•

The
American
Opportunity
Tax Credit replaced the Hope
Scholarship Credit, and provides a
credit up to $2,500 per year for four
years of post-secondary tuition
and related expenses. The credit is
phased out beginning with $80,000
of income for single taxpayers and
$160,000 for married filing jointly.

Computers and related technology
and services qualify as eligible
expenses under 529 Plan accounts
(previously, these only qualified if
required by the school).

The 2.3% excise tax on medical
devices under the Affordable Care Act
was postponed.

The Consolidated Appropriations Act passed
December 18, 2015. The so-called
“Cadillac” tax on employer-sponsored
health insurance was also postponed
under this Act, but it extended the
Enhanced levels of the earned credits for wind facilities, the solar
income tax credit and the child tax energy credit and other energy credits.
credit.
The Highway Bill passed July 31, 2015.
Above-the-line deduction for edu- As we noted last summer, this Act
required executors of estates filing U.S.
cator expenses.
Estate Tax Returns (Form 706) on or
State and local sales tax deduction, after July 31, 2015, to file a statement
in lieu of taking the state and local with the IRS within 30 days, and to
report the fair market value of assets on
income tax deduction.

Inflation Adjusted Figures. The gift tax annual
exclusion remains at $14,000 per donee
in 2016, and is unchanged since 2013.
The gift, estate and generation-skipping
transfer tax exemption is $5,450,000
in 2016, increased from $5,430,000 in
2015. The annual exclusion for gifts to
a non-U.S. citizen spouse is $148,000 in
2016, increased from $147,000 in 2015.
The kiddie tax exemption stays at $2,100
in 2016 (the same as 2015). The special
use valuation limit for real property
used in a farm or closely-held business
for estate tax purposes increased by
$10,000 to $1,110,000 in 2016. Finally,
the 2% interest rate portion of estate
tax paid in installments for closely-held
businesses increased to $1,480,000 from
$1,470,000.
The Colorado probate inflation-adjusted
figures have been posted. The exempt
property and family allowances stayed
at $32,000 each, and the small estate
affidavit limit is still $64,000. Some of
the other figures actual decreased slightly.

SOLVING THE PUZZLE
OF THE INTERNATIONAL
ESTATE TAX GAP
The Internal Revenue
Code requires that
the estates of foreign
holders of United
States assets, including
real property, stocks,
and tangible personal
Heidi Gassman
property, are subject
to the United States federal estate tax with
respect to those assets. Such estates are
required to file Form 706NA, the estate
tax return for the estate of a nonresident
non-citizen, if the estate’s assets exceed
$60,000.00.
Not surprisingly, many foreign holders
of United States assets die without
reporting any taxable assets to the
Internal Revenue Service (“IRS”),
creating a huge loss in income to
the U.S. Treasury. According to a
recent estimate by CNBC, based
on an informal analysis of estate tax
payment patterns and total foreign
holdings of United States stocks and
real property, the IRS does not collect
several billion dollars in foreign-owed
estate taxes each year because of such
foreign non-reporting.

The National Association of Realtors’
2015 Profile of Home Buying Activity
of International Clients estimates
that approximately 209,000 U.S.
houses were sold to foreign buyers
between April, 2014 and March,
2015, with a total estimated value of
$104 billion. Withholding of transfer
taxes when such properties are sold is
accomplished through the application
of the Foreign Investment in Real
Property Tax Act of 1980 (“FIRPTA”),
which requires non-citizen sellers to
identify themselves as such as part of
a real property transaction (which can
include a sale, exchange, or gift). But
no equivalent procedures are in place
to ensure that foreign estates notify the
IRS of the existence of taxable U.S.
real property assets.

The IRS publishes a detailed report
every several years on the “tax gap”,
the difference between federal taxes
owed and federal taxes actually paid.
This report, however, does not try to
estimate estate taxes due from foreign
property holders, most likely because
the data necessary to make such an
estimate is simply not available to
the IRS. For example, there is no
requirement that banks report the
identity of foreign holders of U.S.
assets to the IRS; therefore, there is
no practical way for the IRS to fully
and accurately identify those foreign
Foreign ownership of United States holders when they die and to collect
assets is on the rise. According to any estate taxes which may be due.
CNN, at the end of the second quarter
of 2015, overseas investors held $6.2 Many tax and financial experts seem
trillion in U.S. government bonds and to agree that the small number of
$5.9 trillion in U.S. stocks. Despite the taxable returns filed by foreign estates
high volume of these holdings, the IRS clearly fall short of the actual number
has reported that only 59 estates from of taxable estates, based on the sheer
countries with tax treaties with the volume of foreign holdings of U.S.
U.S. filed estate tax returns reporting assets. Failures to file returns may be
taxable stock holdings in 2014, based on ignorance of U.S. tax laws or
with only 93 additional estates from the inability of the IRS to enforce taxes
countries without tax treaties having in countries without any provisions
filed estate tax returns reporting stock for such enforcement. International
holdings during the same period.
treaties and politics also come into
play and add layers of complexity.

The IRS has been focused on bridging
the general tax gap in a number
of ways, including using voluntary
disclosure programs to encourage
taxpayers to report taxable offshore
assets and pursuing litigation against
foreign banks which have helped
U.S. taxpayers to shelter or hide
their assets. One of the more widereaching results of these actions has
been the substantial erosion of the
formerly legendary secrecy of Swiss
banks. These approaches, however,
have focused on domestic taxes and
on non-compliant U.S. taxpayers
who hold assets outside of the United
States, and have not addressed the
failure of foreign estates to file returns
and pay estate taxes. Until the IRS has
solid mechanisms in place to collect
accurate data on foreign estates with
U.S. asset holdings, it cannot begin
to work on solutions for enforcing
the estate tax against those estates,
and those aforementioned billions of
dollars will continue to go uncollected.
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