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We are very pleased to announce that
Heidi Gassman and Melissa Dalla have
become associated with the firm. Heidi
joins us after spending much of the first
part of her career in Seattle, Washington.
She moved to Denver in 2012 to be closer
to family and continue her practice. Heidi
practices in the areas of estate planning,
estate and trust administration, real property, guardianships, business formation
and advising, and commercial leases and
contracts. Melissa has practiced law in
Colorado for over 20 years and brought
her practice to Wade Ash in June, 2015. In
addition to her experience in estate planning, trust and probate administration,
guardianships and conservatorships,
Melissa has a background in regulatory
litigation and appeals. Her current practice focuses on integrated estate planning
and family wealth management including
asset protection strategies, and charitable
and private foundations.
Keith Lapuyade spoke at the Estate
Planning Retreat in Santa Fe, New
Mexico in June, 2015. Keith was a panel
participant on the topic of “I’m Not
Dead Yet: The Conservator-Created Will
and the Pre-Mortem Will Contest.” The
Estate Planning Retreat was co-sponsored
by CLE Colorado, Inc. and the Trust
& Estate Section of the Colorado Bar
Association.
James Wade, Herb Tucker and Laurie
Hunter presented “Wade/Parks: Colorado
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Law of Wills, Trusts, and Fiduciary
Administration,” Seventh Edition, in
July, 2015. The seminar was sponsored
by CLE Colorado, Inc. and the Colorado
Bar Association.

A TAX SAVINGS
OPPORTUNITY
In a recent newsletter,
I authored an article
discussing
recent
proposals for tax
reform which might
impact the taxation
and administration
of estates. One of
James Wade
the main concepts
was that, in the context of the substantial
increase of the federal estate tax exemption (presently over $5.4 Million per
taxpayer, doubled for married couples),
the income tax laws have also been
changed to increase the tax rate on investment income and capital gains. One
unintended result of this combination is
that what was good traditional tax and
estate planning twenty years ago may now
create a bad income tax result.
The use of trusts (as opposed to outright
bequests) to pass family wealth to the
surviving spouse and children, was
designed to achieve a particular tax result.
In the 1990s the federal estate tax exemption was $600,000. As part of a common
tax and estate planning method at that
time, a “family” or a “credit shelter” or
“exemption equivalent ” trust was created
with an amount equal in value to the then
current federal estate tax exemption. The
assets in the family trust would escape the
estate tax in the first estate on account of
the federal estate exemption and would
escape tax in the estate of a surviving
spouse on account of the limited nature of
his or her interest in the family trust assets.
Assets included in a decedent’s estate
receive a new basis equal to fair market

value on death, but assets in the family
trust are not stepped up at the death of
the surviving spouse. This kind of planning assumed (1) that the federal estate tax
exemption would remain fairly constant
and (2) that there would be a benefit in
freeing the trust assets from estate tax in
the second estate and that the capital gains
tax would stay low.
The federal estate tax exemption is now
$5.4 Million, rather than $600,000, and
assets, if they pass free of trust and go to
the surviving spouse directly, are included
in the taxable estate of the surviving spouse
only to the extent they exceed $5.4 Million
(or more, if any unused exemption from
the first death is added on due to portability). The assets of the surviving spouse
included in the spouse’s estate would obtain
the benefit of a step-up in income tax basis
(assuming that general economic trends
caused the assets to appreciate in value).
Assume a typical case where the size of the
combined assets of a husband and wife
20 years ago was $1.2 Million. The assets
of the couple were divided and re-titled
to reflect equal separate ownership by the
husband and wife. The husband died and
his $600,000 estate went into a family trust
for the benefit of the wife during her lifetime with the remainder at her death to
the children. With the passage of time,
the family trust assets have increased to
$2 Million; and the assets of the surviving
spouse have also increased to $2 Million.
Assume that the surviving spouse is still
living and that the children are in a 25%
income tax bracket (combined federal and
Colorado). If the wife dies tomorrow, the
husband’s family trust terminates in favor
of the children and they receive $2 Million
in assets with a $600,000 income tax
basis. There is a capital gain potential of
$1.4 Million and 25% tax on that amount
would be $350,000. There is no capital
gain and no estate tax on the spouse’s
own $2 Million of assets because of the
stepped-up basis.
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What, if anything, can be done to relieve
the children of that potential income tax
burden while, at the same time, not generating estate tax in the estate of the surviving
spouse? Assume that, if the entire family
estate was subject to tax in the estate of
the surviving spouse, her estate, for federal
estate tax purposes, would be $4 Million,
well within the $5.4 Million exemption, and all of the assets would receive a
stepped-up basis. One solution could be
to have the family trust assets taxed in the
estate of the surviving spouse, and receive
a new basis. We have identified strategies
for achieving this result, including (1) the
creation of a general power of appointment in the spouse over the family trust
assets (when the will or trust is silent) by a
court action based on a Colorado statute
which allows reformation to achieve tax
results, or by modification of the terms of
the trust by consent of all of the beneficiaries or (2) by exercise of the trustee’s
discretion where available, to either grant
a general power of appointment to the
spouse, or to distribute the trust assets to
the spouse.
The above discussion is subject to the
following limitations:
1. If the current federal estate tax
exemption is substantially reduced,
the tax saving numbers may not work
or the benefit may be more modest.
2. The surviving spouse may live in a
state which has an inheritance or estate
tax, which exists independently of the
federal estate tax. The imposition of
a state tax at the death of surviving
spouse would effect the numbers.
3. The transfer of the assets to the
surviving spouse free of trust would
expose those assets to third party
claims. These could include the claims
of creditors. If the surviving spouse
has remarried, it could expose those
assets to the claims of a new husband,
either in the context of dissolution of
marriage or death.

4. Placing outright ownership in the
surviving spouse also exposes the
claims to dissipation on the account of
reckless spending, poor investments,
gifts to third parties other than the
children, and the like.
If this fits your family situation (or the
family situation of one of your clients), let
us know if we might be of help in implementing a plan to save taxes for the family.

2015 COLORADO
CHANGES
There were a few
probate-related bills
passed
by
the
Colorado legislature
in this past session,
including the following:
HB 15-1359 was
signed by the governor June 3, 2015
and establishes the Colorado version of
the Achieving a Better Life Experience
(ABLE) accounts authorized by Congress.
The accounts will be managed by
CollegeInvest, and they permit annual
exclusion gifts for the benefit of a disabled
person who became disabled prior to
reaching age 26. Qualified distributions
from the accounts will not disqualify the
person from benefits. The IRS plans to
issue regulations this summer.
HB 15-1010 was signed by the governor
March 18, 2015 and authorizes the electronic delivery of trustee accountings and
other statements to beneficiaries, to meet
the duty to inform and account under
C.R.S. 15-16-303.
HB 15-1064 was signed by the governor
March 18, 2015 and amends the provisions concerning entry to a safe deposit
box after the owner’s death. A small estate
affidavit may be used for such purpose, and
the custodian of the box is granted liability
protection for giving access to the box.
SB 15-264 (the Revisor’s Statute) was
signed by the governor May 29, 2015,
and makes numerous technical changes.
Included is a clarification to C.R.S.
15-12-705 that specifies “minor children”

may be entitled to statutory allowances
instead of “children under 21 years of age.”
In addition, the COLA adjusted numbers
in probate are now posted to the Colorado
Supreme Court’s website at https://www.
courts.state.co.us/Forms/Forms_List.
cfm?Form_Type_ID=189. This link is
under the “Small Estate Affidavit” form,
but we are trying to have them post it at
the top of the Probate forms.

MARRIAGE EQUALITY:
U.S. SUPREME COURT
RECOGNIZES MARRIAGE AS
A FUNDAMENTAL RIGHT OF
EVERY INDIVIDUAL.
WHAT ARE THE ESTATE
PLANNING IMPLICATIONS?
“Changed
understandings of marriage are characteristic of a
Nation where
new dimensions of freeMelissa Dalla
dom become
apparent to new generations, often
through perspectives that begin in
pleas or protests and then are considered in the political sphere and
the judicial process.” – Justice
Kennedy.
On July 26, 2015, the United States
Supreme Court recognized same-sex
marriage as a fundamental right to which
all persons are entitled. It clarified that
the equal protection afforded by the 14th
Amendment applies to that right for all
individuals, regardless of gender or sexual
orientation.
In 1967, the Loving decision by the U.S.
Supreme Court recognized marriages
between men and women of different
races. In 2013, the Windsor decision
prohibited a federal ban on same-sex
marriages. The Court described these
evolutions of marriage not as superficial,
but as deep transformations in structure,
affecting aspects of marriage long viewed
as essential, and also as insights that have
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strengthened, not weakened the institution
of marriage.
Obergefell v. Hodges is the consolidated
case of a number of same-sex couples
who had challenged laws in Michigan,
Kentucky, Ohio and Tennessee, which
defined marriage as a union between one
man and one woman.
Common among all petitioners was the
need to be afforded the dignity of having
their same-sex union deemed lawful on the
same terms and conditions as marriages
between persons of the opposite sex, a
liberty the Court identified as promised to
all by the Constitution.
Prior to the decision, 37 states recognized
same-sex marriage. Even in those states,
same-sex couples were afforded federal
tax benefits, but not all other federal
benefits. Also, their marriages would not
be recognized as valid if they moved to or
happened to be in a state that did not recognize same-sex marriages. Accordingly,
until Obergefell, same-sex couples faced
uncertainty, and their marriages were
not recognized to the same extent as a
marriage between a man and a woman.
Now, in every state, marriage carries with
it the same benefits and obligations for
same-sex couples as it does for oppositesex couples.
What does the Obergefell ruling mean
for estate planning? Many spousal rights
exist independent of estate planning – for
example, spousal rights to Social Security
benefits.
Following the decision, the SSA posted
a notice on its website stating that it was
“working with the Department of Justice
to analyze the decision and provide
instructions for processing claims,” that
it would update its website as new information became available, and meanwhile
encouraging same-sex couples to file
claims as soon as possible. On July 9, 2015,
Attorney General Lynch announced that
federal marriage benefits will be available
to same-sex couples nationwide following
Obergefell. She has directed Justice

Department staff to work with the agencies to ensure that the ruling is given full
effect across the federal government, and
she recognized the leadership and quick
work of the Social Security Administration
and the Department of Veteran Affairs,
saying that today the critical programs
for veterans and elderly and disabled
Americans, which previously could not
give effect to the marriages of couples
living in states that did not recognize
those marriages, will now provide federal
recognition for all marriages nationwide.
(Department of Justice, Office of Public
Affairs, citing Office of the Attorney
General, 15863). A question remains as to
the effective date of claims and the scope
of retroactive application of benefits.
Similar questions arise in the context of
retirement plan benefits. For the plans of
private employers and plans for federal
government employees, the plans already
afford the full range of spousal protections
to married same-sex couples no matter
where they live. Prior to Obergefell,
however, plans of state and local government employees, as well as church or other
religious organizations, did not afford
federal protection to same-sex spouses.
After Obergefell, these plans are required
to recognize same-sex spouses. Even plans
offered by religious organizations may be
subject to the federal law protections in
some cases. For a more detailed analysis of
these questions, see http://marriageequalityfacts.org, a site created through the joint
efforts of the American Civil Liberties
Union, Freedom to Marry, Gay & Lesbian
Advocates & Defenders, Human Rights
Campaign, Lambda Legal and National
Center for Lesbian Rights.
The rights of same-sex spouses are now the
same as an opposite-sex couple, in every
state, during life, and at death. This does
not mean that same-sex married couples
do not need estate planning. In addition
to all the other reasons for estate planning, such as the management of property
during disability, the expression of desires
and wishes as to health care decisions, and
the orderly administration of property at
death, same-sex couples also now need to
consider marital property agreements, and
most importantly, need to determine how
the children of same-sex married couples
will be treated. The default probate laws

(intestacy) that apply to biological parents
may not cover both parents of a same-sex
couple. More akin to the estate planning
needs of a blended family, the nonbiological parent’s estate plan documents may
need to direct that he or she wishes to treat
the couple’s child as his or her child, and
not merely rely on the standard definitions
of child, descendant or “issue.” Another
consideration is that the nonbiological
parent formally adopt the child to establish parental rights.
Estate planning checkup issues for same-sex
couples include taking into consideration
the federal estate tax exemptions of both
same-sex spouses and the portability of
the deceased spouse’s unused exemption; revisiting annual gifting strategies to
take advantage of both spouses’ annual
gift exclusions; reviewing life insurance
strategies to see if a second to die policy
would accomplish the same planning goal
at less expense, and reviewing beneficiary
designations.
Same-sex couples should also be aware
of the issues and obligations that the
doctrine of common law marriage
creates. Since holding oneself out to
be married is one requirement of the
common law doctrine in Colorado and
now the concept of marriage legally
includes same-sex couples, those couples
can now be deemed to have acquired
common law status as a married couple
over time whether they wish to have that
status or not. At least one Colorado district
court has found a common law same-sex
marriage. Common law spouses are entitled to certain rights under Colorado law
including rights in common law divorce,
dividing property and assets, deciding
support and alimony issues, the rights of
a surviving spouse, priority as Personal
Representative, rights to the augmented
estate, omitted spouse protection, Social
Security, Veteran’s and pension benefits.
This may come as a surprise when one
member of a longtime, same-sex couple
passes away, or a longtime same-sex couple
splits up and common law marriage claims
are made.
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