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HAPPY HOLIDAYS!
We are very pleased to announce
that Greg Washington has become
a shareholder of the firm. Greg is a
valued member of the firm and we are
excited to announce this transition.
Greg will continue his practice in the
areas of estate and trust litigation, and
estate and trust administration. Greg
has an AV Preeminent rating with
Martindale-Hubbell and has been
recognized by peers for inclusion in
U.S. News “Best Lawyers in America”.
We are also very pleased to announce
that, effective October 1, 2015, Jody
Pilmer has become associated with the
firm. Jody devoted the first fifteen years
of his career to public service. He has
served as a Deputy District Attorney, a
Senior Deputy District Attorney, and
a Senior Assistant Attorney General.
He has led the prosecution of
thousands of criminal cases and has
developed practical courtroom skills
by trying over 70 jury trials including
but not limited to violations of the
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Colorado Organized Crime Control
Act, Child Abuse Resulting in Death,
and Homicide. He has developed the
skills necessary to analyze, counsel,
negotiate, and litigate. Mr. Pilmer
brings a background in trial advocacy,
practical experience, and an earnest
desire to help people. His practice is
currently focused on estate and trust
litigation, and contested guardianships
and conservatorships.

REFLECTIONS ON OPERA FOR
ESTATE PLANNING LAWYERS
AND THEIR CLIENTS

Many of us share
a common interest
both in opera and
also in the laws
relating to wills, trusts,
and estates. Here are
some thoughts and
Heidi Gassman will be speaking on comments of mine.
December 16, 2015 at the National
Business Institute’s Probate Boot Makropulos Case: Litigation lawyers
Camp. She will discuss various (but, probably not their clients)
topics related to the Spouses’ would enjoy the Makropulos Case
Elective Share vs. Second Probate, written by the Czech composer Leos
as well as Probating Estates that Janacek. This opera revolves around
the case of Gregor v. Prus, which
Include a Business.
involved the distribution of the estate
James Wade, Herb Tucker and Keith of Baron Joseph Ferdinand Prus who
Lapuyade presented at the Trial of died in 1827. The opera opens in the
a Will Contest CLE in September, lawyer’s office in 1922 - the case has
2015. Jim presented on state and been pending for 95 years. Baron
federal probate jurisdiction as it Joseph apparently died without a will
related to the Marshall Case/Anna and without children. The plaintiff is
Nicole Smith; Herb presented a case Albert Gregor who claims through his
law update; and Keith presented on deceased father, Ferdinand Gregor,
equitable and legal claims, and and his case is based upon an alleged
insurance coverage issues. This contract to make a will, but there is
seminar was sponsored by CLE no evidence. The defendant, Jaroslav
Colorado, Inc. and the Colorado Bar Prus, a cousin of the decedent, claims
Association and was chaired by Herb. through intestacy. The attorney,
Kolenaty, opines that the aristocratic
Laurie Hunter spoke at a seminar Baron Jaroslav will win the case unless
sponsored by Continuing Legal a will is found. Suddenly an opera
Education in Colorado, Inc. on diva, Emilia Marty, appears and
October 22, 2015 on the third edition strangely tells of the existence of a will
of her book, Gifts to Minors (which is and its location. The will is found but
published by CLE in Colorado, Inc.). the beneficiary is apparently Baron
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attention. He attempts to mollify and
calm the crowd by saying that he is
there not to praise Caesar, but to bury
him. He notes that a man’s good deeds
are apt to be interred with his bones,
while the memory of his evil acts live
on. Mark Antony says “so let it be
with Caesar”. As he is addressing the
crowd, he gains their attention, and
the crowd notices that there is a scroll
sticking out of Mark Antony’s tunic.
The crowd asks about it and Mark
Antony deflects their inquiries. This
raises the curiosity of the crowd, and
Mark Antony is pressed on the matter.
He finally acknowledges that the scroll
is Caesar’s Will, that is probably the
most illustrious Will in all of history.

Joseph’s children. It then develops
that Baron Joseph had an affair with
an opera singer, Ellian Gregor, also
known as Elina Makropulos, and that
Baron Joseph is identified by her as the
father on the birth certificate of her
son, Ferdinand Gregor. How the singer
Emilia Marty can know all of this is a
mystery until she reveals that she was
born in 1585, Elina Makropulos, the
daughter of an alchemist who gave
her a potion which would extend her
life 300 years. Through this credible
(?) story the inheritance right of the
Gregor family is established - and just
in time since the impecunious but The crowd of Romans clamors for
worthy Albert is on the verge of information about the contents of
Caesar’s Will, and Antony cleverly
suicide if the lawsuit is lost.
continues to parry their questions by
What a wonderful story of the law stating that they really do not want to
of wills, inheritance rights, dilatory know about the contents, and that if
probate lawyers, and crowded court they persist, he cannot be responsible
for the consequences. The crowd, now
dockets.
in a frenzy, demands Mark Antony
Julius Caesar: The Shakespeare read the Will. Mark Antony with
plays often provide themes in opera. apparent reluctance quiets the crowd
Verdi, in particular, set a number and says “If you have tears, prepare to
of Shakespeare’s plays to music. shed them now.”
Julius Caesar was one of these, and
the Caesar story may have been When Antony reads the Will, he
utilized by other composers. Mark discloses that Caesar has left his vast
Antony’s funeral oration following holdings of real estate to the people
the death of Caesar identifies an for use as parks and has provided
interesting legal issue (although it a bequest of ten drachmas to each
was not of significance in the play Roman citizen. The mood of the
and opera). As we all know, following crowd shifts and the anger begins to
the assassination of Julius Caesar by be directed toward Caesar’s assassins,
members of the Roman Senate, an rather than Julius Caesar himself. So
angry crowd assembles. The anger what is the relevance of this to probate
is toward the ambition and misdeeds law? There has been a provision in
of Caesar. Mark Antony, who was law, both in statutes and the earlier
Caesar’s friend, is given leave to say a common (case made) law, to the effect
few words, but not to further stir up that a person should not be allowed
the crowd. The crowd is so unruly to benefit from his or her felonious
that Mark Antony can hardly get its killing of another. This is reflected

in our Colorado statutes. Under this
so-called “slayer rule” Caesar’s
assassins, being Roman citizens, would
not be allowed to profit from their
involvement in the assassination of
Julius Caesar and would forfeit the
bequest of ten drachmas to each.
Madame Butterfly: While it may
be a bit of a stretch, Puccini’s Madame
Butterfly raises some interesting legal
issues. You will recall that Pinkerton,
Lieutenant in the United States Navy,
establishes a liaison with Madame
Butterfly while stationed in Japan.
Their “marriage” is facilitated by the
local marriage broker under Japanese
customs. Butterfly views the marriage
as the real thing; Pinkerton views it as a
satisfactory arrangement for him while
he is stationed nearby. Their liaison
produces a child, a son whom Butterfly
has named “Sorrow.” Pinkerton
departs on his next tour of duty and
later returns to Japan. Butterfly thinks
that he is coming back to reunite with
her and take responsibility as father
of their child. In fact, Pinkerton is
returning with his American wife,
Kate, and is unaware of the plight of
Butterfly. When Butterfly learns of this,
she commits suicide and, in a somewhat
contrived ending, Kate Pinkerton takes
custody of the child. Probate lawyers
would ask: was the marriage valid?
Was there a meeting of the minds as
to the marriage; is Sorrow a legitimate
child of Pinkerton’s and entitled to
inheritance? The law favors stepparent adoptions, and, while the situation
is a tragedy for Butterfly, for Pinkerton
there is a chance that “Sorrow” could
become a part of the Pinkerton family.
Marriage Contract: The Italian
operas are replete with stories,
sometimes tragic and sometimes
comic, of young women being
married to older men, against their
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will. The marriages were arranged
by their fathers, often for ignoble
reasons, and marriage contracts were
necessary to arrange the terms of
the marriage, including the dowry to
be provided. There are questions of
fraud and duress in attempts to get the
poor young women to agree to abide
by the marriage contracts, themes in
Mozart’s “Marriage of Figaro” and
Rossini’s “Barber of Seville.” The
involvement of an attorney, called by
the European term of “Notary”, is often
involved and the opera composers often
characterize the Notaries as pathetic
and foolish creatures.
The Bartered Bride: Smetana’s
“The Bartered Bride” is a great
example of an opera turning on a
marriage contract. Maria, daughter
of Krusina, is in love with Jenik,
a handsome young peasant from
a neighboring village. Her father,
however, has arranged with the local
marriage broker for poor Maria to be
married to Vasel, the son of a wealthy
land owner. Maria argues that the
contract is void because she has not
consented, has never met Vasel, and
needed to have signed the contract.
The marriage broker, in an effort to
preserve the contract (and probably
his fee), bribes Jenik to sell his love
for Maria. Jenik agrees that Maria
may marry a son of the wealthy
land owner. When Maria learns of
Jenik’s betrayal, she angrily agrees to
marry the son - who turns out to be
none other than Jenik himself, who,
unknown to all, is in fact, a long lost
son of the landowner. Thus, Maria,
the bartered bride, may marry Jenik
not Vasel, and they may live happily
ever after.

Lucia de Lammermoor: In
“Lucia de Lammermoor” by
Donizetti, Lucia, the sister of Henry,
is in love with Edgar. Edgar is the
political enemy of their family.
Henry, however, wishes to strengthen
a political alliance and has arranged
for Lucia to marry Arthur, an ally
of his, and has prepared a marriage
contract. Lucia balks at signing,
but then Henry displays a letter
from Edgar disclosing Edgar’s
unfaithfulness to Lucia. Lucia then
tearfully signs the contract. But
alas, the letter was forged by one of
Henry’s henchmen. The opera does
not have a happy ending. Lucia has
been fraudulently induced to sign the
marriage contract and (1) if she had
hired a good attorney, and (2) had
not gone mad, she might have lived
to marry her true love, Edgar. Edgar,
however, hearing of Lucia’s madness
and death, falls upon his own sword
and the lovers may only be united in
heaven.
A Forged Will: Probably the most
amusing probate story in opera is
Puccini’s “Gianni Schicchi.” This
opera is set in a small Italian town. The
finances of the town are dominated by
a rich old man whom all of the town’s
people love and hate at the same time.
Their love for the old man is based
upon their understanding that he has a
Will that, since he has no descendants
of his own, will provide for the town’s
people. Then, the rich old man falls ill
and there is an increased focus on his
Will. The town’s people get rumors,
to their dismay, that the old man
has changed his Will and is leaving
his entire estate to the Church. The
town’s people are distraught and take
their case to Gianni Schicchi. He is
the smart and clever townsman who
has a reputation of being able to fix
almost anything. As the plot unfolds,

the old man is close to death. Gianni
Schicchi dresses in the old man’s night
clothes and the Notary is summoned.
A new will is prepared and the old
man’s signature is forged by Gianni
Schicchi. The old man dies and the
town’s people are relieved that the
new will has been signed, which no
longer provides for the church. When
the will is read, however, the town’s
people are dismayed to learn that the
sole beneficiary under the new will
is none other than Gianni Schicchi
himself.
There are a range of legal issues: The
will is forged. If the new will, although
forged, revokes the old will, what
would be the position of the church?
Do the town’s people have any standing
or legal grounds to object to the
will since they were complicit in the
actions of Gianni Schicchi? The case
could provide the basis for an entire
continuing legal education seminar.
Don Giovanni: Mozart’s Don
Giovanni tells the Don Juan story.
Don Giovanni is a seducer of women
of epic proportions. His exploits
are recounted by his man-servant,
Leporello - over 1,800 successful
seductions catalogued by age, locale,
and physical characteristics of the
women. In the end his libertine ways
catch up with him and Don Giovanni
descends into hell. One can surmise
that he left offspring in at least eight
different countries. If he left no will
would his illegitimate children take
his estate? In what shares? What
about child support for those who
are minors? Under the laws of what
country or countries? Can you
imagine being his executor?
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WHAT YOU SHOULD
KNOW ABOUT
MEDIATION
The use of mediation, sometimes
referred to as
alternative dispute
resolution, is on
the
rise
in
Colorado courts
generally and in the Denver Probate
Court. In many contested cases, the
Colorado District Courts and the
Denver Probate Court order the
parties
to
mediation
prior
to giving the parties trial dates.
Ninety-five percent of all probate and
trust disputes are resolved in
mediation. I suspect that the high
percentage of will and trust cases that
settle is attributable to the fact that
these disputes typically involve the
decedent’s assets rather than money
actually earned by the litigants.
Mediation is defined by Colorado
statute C.R.S. §13-22-302(2.4) as “an
intervention in dispute negotiations
by a trained neutral third party with a
purpose of assisting the parties to
reach their own solution.”
Timing of Mediation
Mediation is an important part
of the litigation process in that
it affords the parties a one-time
opportunity to resolve the dispute
short of incurring the time and
expense of trial. The timing of
mediation is a conversation every
client should have with their lawyer
early in the case. Prior to mediation,

your lawyer needs to have a good
understanding of the strengths and
weaknesses of your case, as well as
the opposing party’s case. If you
mediate your case too early without
adequate opportunity for discovery
of critical evidence, your lawyer
will not be able to properly evaluate
the strengths and weaknesses of
your case and the opposing party’s
case. At mediation, if you cannot
demonstrate to opposing counsel
that trial is a risky proposition for his
or her client, you will have little or
no leverage to convince the opposing
party to make concessions. If you
mediate too late, after exhaustive
discovery, including depositions
of experts, the parties may have
invested so much money in the case
that a settlement may be impossible.
You will need to discuss with your
lawyer whether you should hold
back disclosure of critical evidence
favorable to your case. It is my
opinion, since you typically only
get one opportunity to mediate
your case, holding back “smoking
gun” evidence for trial is not always
a wise decision.
Confidential Settlement Statement
Your mediator will require the lawyers
to prepare a detailed confidential
settlement
memorandum
prior
to mediation which includes the
following: important facts, the law
on each side of the disputed issues,
candid discussion of the strengths and
weaknesses of your case and
opposing counsel’s case.

The confidential settlement memorandum should also discuss various
settlement scenarios contemplating
that there may be more than one way
to skin a cat. Coming to mediation
with several creative settlement
proposals will foster meaningful
negotiations between the parties.
For example, tax efficiencies may
be critical to settling the case. If a
party is claiming status as common
law spouse, an agreement recognizing
spousal status may afford the tax
exempt marital deduction whereby
money that might otherwise be paid
to the IRS can be used to settle with
the purported common law spouse.
A good settlement should attempt
to untangle the parties to avoid the
prospect of future litigation. For
example, a settlement between a
second wife, as lifetime beneficiary
of a trust, and the decedent’s
children from the first marriage, as
remainder beneficiaries, may include
early termination of the trust and
the remainder beneficiaries receiving
a present value calculation of their
remainder interest based upon the
surviving spouse’s life expectancy.
Your lawyer should prepare a trial
budget prior to mediation so that
you have a good understanding of
what kind of money you will spend
on legal fees and costs if the matter
were to proceed to trial and possibly,
appeal. Your lawyer should explain
to you carefully what a win and loss
might look like to you monetarily
so that you can weigh the risks
and benefit of reaching a targeted
settlement amount.
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Preparation for mediation is critical.
Nothing is more frustrating for the
mediator than not having a complete
inventory of estate assets, including
personal property and its value.
If the dispute involves real estate,
you and your lawyer should obtain
real estate appraisals, comparables
or commercial market analysis
prior to mediation so that there
is no dispute regarding the value
of the real property which is to be
divided. When a family ownedand-operated business entity is to be
dissolved or if a buyout of a partner
is contemplated, it may be necessary
prior to mediation for the parties to
stipulate to a CPA as a neutral expert
to appraise the business assets.
Selection of a Mediator
Your selection of a mediator is as
important as your selection of an
expert witness. Your lawyer should
be familiar with the reputation of
each candidate you are considering
to mediate your case. Ask your
lawyer how many mediations
a particular mediator has done
regarding will and trust contests. A
mediator is only as good as his or her
last mediation. Mediators who do
not have high success rates usually
do not get a lot of repeat business.
The best mediators, whether
retired judges or lawyers, settle
approximately ninety-five percent of
their mediations. Mediators charge
by the hour in the range of $280 $500. Typically, the mediation fees
are split by the parties equally.

Your lawyer should be familiar with
each of the proposed mediator’s styles.
Some mediators like to spend hours
getting to know the parties, while others
like to get to the negotiation process
(i.e. offer/counteroffer) quickly. Some
mediators employ a “facilitation style”
mediation, which focuses on improving
communications between opposing
parties. As a facilitator, the mediator
may suggest a more collaborative effort
at negotiation where the parties meet
together. It is my opinion, in probate
and trust disputes, that joint meetings
between the parties and their counsel
may only further polarize the parties.
Other mediators tend to evaluate the
relative strengths and weaknesses of the
case offering their opinion to each of the
parties as to their risk at trial. Mediators
who are asked to evaluate each party’s
case are typically retired judges who,
based upon their past experience on
the bench, can objectively analyze the
evidence and offer their perspective as
to your chances of prevailing at trial.
Contact Your Mediator Prior to
Mediation
While lawyers are prohibited
from contacting a judge without
opposing counsel being present,
ex parte communications with a
mediator are encouraged. Your
lawyer should, at the very least, pick
up the phone and call the mediator
and discuss with him the confidential
settlement memorandum answering
any questions the mediator may
have regarding the case. There
may also be sensitive information
not contained in your confidential
settlement memorandum that you
want the mediator to know. Any
information that you give to the
mediator is confidential unless
you and your lawyer instruct the

mediator to reveal that information
for settlement negotiations. Similarly,
your lawyer may want to alert the
mediator as to potential problems
which may occur at mediation. For
example, a spouse of the party who
wishes to attend mediation may have
unrealistic expectations about the
case which may be an impediment
to the process. Since you have the
best understanding of the family
dynamics, there may be certain
topics which should be avoided as
“hot buttons” for the opposing party.
Preparing for Mediation
The mediation process is often a
grueling all-day event which may
go into the late evening, leaving
the parties and their attorneys
exhausted. Most cases settle in the
evening. If you are contemplating
mediation, you should make
appropriate arrangements to attend
the mediation for the entire day.
Flight arrangements should not
interfere with the mediation. There
is nothing worse than a party leaving
early in the mediation process to
catch a departing flight at DIA.
Your all-day attendance may make
it necessary to schedule your travel
plans to include an overnight stay.
Your lawyer should explain to you
the negotiation process which will
take place throughout mediation.
For example, some mediators
require an initial group meeting
where the mediator will explain the
process and want to hear briefly from
each of the parties, as well as their
attorneys. Typically after the group
meeting, the parties are segregated
into separate rooms. It may be
more appropriate, if emotions
are running high, to separate the

WHAT YOU SHOULD
KNOW ABOUT
MEDIATION (CONT’D.)
parties from the beginning of the
mediation. If you or your lawyer
believe that a collaborative meeting
with the opposing party and their
counsel is counter-productive or
even harmful to the process, you
should advise the mediator up
front. If you are the plaintiff and
have the initial burden of proof at
trial, you will probably be required
to prepare and make the opening
settlement offer. Your lawyer should
prepare you for the initial offer or
counteroffer from the opposing
side, which will deviate substantially
from your desired settlement range.
Your lawyer should advise you to
avoid overreacting with derogatory
comments about the opposing party
and/or his or her lawyer.
You should be advised that during the
actual mediation, there may be long
periods of time where the mediator
is with the opposing party. You
should not assume that just because
the mediator is spending more time
with the other side that it is indicative
that he likes their case better than
yours. Your lawyer should advise you
that mediators will attempt to lower
the parties’ expectations. At certain
periods during the mediation, the
mediator may express to you that
your case is lousy and that your
expectations are too high. Take
comfort in knowing the mediator is
probably telling the opposing party
the same thing. A good mediator
should not allow himself or herself
to become emotionally invested in
either side of the case. Mediators
should always advise the parties that

a settlement is a business decision, When speaking to the mediator,
not an emotional one based upon a you should always be respectful.
risk/benefit analysis.
Your lawyer should warn you that
most experienced mediators are
The offer/counteroffer dance may judges that have mediated hundreds
go back and forth four or five times if not thousands of cases. They
throughout the day. During the have all heard “It is not about the
process, you should let the mediator money. It is about moral principle.”
help you close the gap in settlement Most mediators will respond “It is
range. Pay close attention to each always about the money.” In fact,
incremental move by the opposing I had one mediator that responded
party to your offer or counteroffer, when my client suggested that it was
because those moves will give you and not about the money: “Then give
your attorney a good idea where the your share of your father’s estate
parties are likely to end up. Feel free to to your favorite charity.” My client
ask the mediator for advice regarding backtracked quickly.
your next move. Don’t be afraid to
ask the mediator whether your offer Your Rights at Mediation
may be so insulting to the other side
that the opposing party and his or her Participation at mediation does not
in any way constitute a waiver of
attorney will walk out of mediation.
your right to go to trial. All mediaYour lawyer should advise you that, tion discussions are confidential
at any time in the mediation, you can and cannot be admitted as evidence
request that the mediator leave the at trial.
room to allow you and your attorney
to consider and discuss openly
settlement offers and counteroffers.
You may be asked by the mediator
to meet with him privately. You
should discuss with your lawyer the
parameters of such a meeting if
requested by the mediator. At times,
the mediator may want to meet
with just the lawyers in a separate
room. Often these meetings help
reach a consensus on disputed facts
and issues of law. The mediator’s
meeting with the attorneys (without
their clients present) often reduces
posturing between the lawyers
who are simply trying to impress
their respective clients as to their
knowledge of the case and prowess
in the courtroom. As a party to
the mediation, you can anticipate
speaking directly to the mediator.

Mediation is generally not binding
unless the parties execute a settlement
agreement. In addition, the
Colorado Probate Code requires all
persons having a beneficial interest
or claims which will or may be affected
by the settlement agreement execute
the agreement. Parents of minors
can sign on behalf of their children
so long as they do not have a conflict
of interest. If all interested persons
are unable to attend mediation,
arrangements should be made ahead
of time to obtain their signatures.
This may require interested persons
to stand by a fax machine or scan
signature pages back to the mediation
office. Your lawyer should advise you
that absentee parties can give an
attending party (who they are aligned
with) a Special Power of Attorney

agreement prior to mediation, you baggage of litigation can be as
avoid, after a long day of settlement rewarding as the monetary benefit
negotiations, standing around while provided by the settlement.
lawyers wordsmith the settlement
granting them, as agent, authority to agreement from scratch.
settle on their behalf.
Let the Process Work Itself Out
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Memorandum of Understanding
v. Formal Settlement Agreement

Don’t get discouraged if the case
does not settle on the day of your
mediation. Chances are you have
learned valuable information about
your case and more importantly
the strengths and weaknesses of the
other side’s case. Good mediators are
relentless and will pursue negotiations
even after a failed mediation. In the
event of a failed mediation, you should
discuss with your lawyer, whether you
want the mediator to make his or
her own proposal for settlement. A
mediator’s proposal for settlement will
offer the mediator’s recommendations
as to terms and conditions of the
settlement and invite the parties to
either accept or reject that settlement
proposal. If the parties accept the
mediator’s proposal and execute it,
there is a binding settlement.

A memorandum of understanding
(“MOU”) signed by the parties
is sufficient to create a binding
settlement agreement. MOUs are
generally short summaries of the
material terms of the settlement
as agreed upon by the parties. The
parties typically agree to reduce
MOUs after the mediation to a more
formal settlement agreement, which
is then approved by the court. I
prefer a formal settlement agreement
be signed by all parties at mediation
rather than a MOU because it
affords the parties more protection
if either party needs to later enforce
the terms and conditions of the
settlement agreement. Like a MOU,
a formal settlement agreement, once
approved by the court, is a binding
court order punishable by contempt. Conclusion
Mediation is a form of intervention
Ideally, your lawyer should prepare designed to reach a compromise. As
a draft formal settlement agreement with any compromise, you will leave
prior to the mediation that includes the mediation feeling you didn’t get
all of the necessary factual recitation, everything you wanted or left too
mutual releases and waivers of much on the table. In my experience,
claims, as well as boilerplate most parties, after a successful
provisions which include a provision mediation, go through a period of
for binding arbitration if a dispute buyer’s remorse, but eventually reach
arises regarding the enforcement the conclusion that the mediated
of the terms of the settlement settlement is far less expensive and
agreement. The arbitration clause risky than the proposition of going to
should include a fee shifting provision trial. You should not underestimate
which requires the losing party to the emotional toll that trial has on you
pay the winner’s fees and costs. By and your family, both physically and
preparing a draft formal settlement mentally. Getting rid of the emotional
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