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NEWS OF THE FIRM
Laurie Hunter was recognized as the
recipient of the R. Sterling Ambler
Award by the Trust & Estate Section
of the Colorado Bar Association at the
Annual Trust & Estate Section Estate
Planning Retreat in Steamboat Springs,
Colorado in June, 2014. The R. Sterling
Ambler Award is given for outstanding
contributions to the trust and estate
practice in the State of Colorado.
Congratulations Laurie!
Alison Zinn began her term as
President of the Colorado Women’s
Bar Association during the Convention
in Vail, Colorado in June, 2014. Alison
will no doubt serve with distinction!
Marc Darling is returning to the firm
after a year’s Sabbatical. Marc will
continue his practice in the following
areas: fiduciary appointment and services
in contested and non-contested cases;
mediating probate and trust cases; expert
witness in contested cases involving fiduciary compliance and fee disputes; and
trial consultant in probate and trust litigation cases. Marc has also shared some
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of his Sabbatical insights with us in an Probate Judges/ACTEC Task Force.
The Task Force will explore opportuarticle included in this newsletter.
nities for interaction between the two
Herb Tucker and Merry Balson recently Colleges that will advance the goals
spoke at the Colorado Bar Association of both.
Trust & Estate Section Estate Planning
Retreat in Steamboat Springs, Colorado Robert Horen and Lisa Clore recently
on the topic of Navigating with a spoke at the North Campus of the
Broken Moral Compass: Pushing the Metropolitan State College on the legal
Ethical and Moral Boundaries in Will aspects of dying and advance directives.
and Trust Provisions.
We would like to once again congratHerb Tucker also recently spoke at the ulate our attorneys who have been
Colorado Women’s Bar Association recognized by their peers as Colorado
Convention in Vail, Colorado on the Super Lawyers for the 2014 year: James
topic of Common Law Marriage in Wade, Herb Tucker, Laurie Hunter, Marc
Darling, Merry Balson, Keith Lapuyade
Today’s Changing World.
and Robert Horen. Alison Zinn was also
Herb Tucker and Keith Lapuyade recognized as a Rising Star.
recently spoke at the Probate Litigation
Practicum in Denver, Colorado. Herb
spoke on the topic of the Colorado Dead
SO YOU WANT TO
Man’s Statute and Keith spoke on the
BECOME A FIDUCIARY
topic of Expert Witnesses.
(PART 2)
Keith Lapuyade recently participated as
a panel speaker at the National College
of Probate Judges Spring Conference
in Vail, Colorado on the topic of
Conservator-Created Wills/Pre-Mortem
Will Contests.
Keith Lapuyade also serves on the
Foundation Board of the Arapahoe
County Bar Association. Among other
things, the Foundation seeks to promote
and assist in the administration of justice
within its jurisdiction, to disseminate
educational information pertaining to
law, and to provide assistance to entities
or members of the community in need
of financial assistance.

In our February, 2014
newsletter,
Herb
Tucker outlined the
considerations one
should keep in mind
before agreeing to
Steve Schumacher serve as a fiduciary,
such as a Personal
Representative, Conservator, or Trustee.
In addition to those considerations,
including the duties and standards established by the Colorado Probate Code,
there is an additional issue that should be
kept in mind – the availability of insurance coverage should you be accused of
breaching those duties and standards.

James Wade was recently appointed to Unless you are a professional fiduciary,
serve on the Joint National College of such as a trust officer working in a

loss of value of estate or trust assets,
including the loss of money, does not
fit under the widely used definitions of
“bodily injury” or “property damage”,
bank’s trust department, you typically nor do such losses qualify as a “loss of
would not have the type of insurance use” of tangible property.
that would cover claims made against
you as a fiduciary by beneficiaries of For example, courts have found that
an estate or trust. Most lay fiducia- economic loss and reduction in the
ries agree to their appointment as a value of estate assets are intangible
fiduciary as a favor to either a family losses that don’t qualify as “property
member or a friend, and don’t take into damage” necessary to trigger coverage
account the various ways that benefi- under typical homeowners or umbrella
ciaries may seek to hold them liable for policies. In reaching this conclusion,
what the beneficiaries claim is a reduc- courts have focused on two aspects
tion in the value of their inheritance or of the definition of “property
trust assets. For example, beneficia- damage” – the reference to “physical”
ries may claim that a fiduciary is liable damage and the requirement that such
for losses to an estate or trust due to damage be to “tangible” property,
the fiduciary’s failure to monitor the finding that purely economic losses
investment of estate or trust assets, do not satisfy either of these requirefailure to diversify those investments, ments. Courts have also found that a
and even failure to adequately super- permanent loss of value is not a “loss
vise others, such as bookkeepers and of use” of tangible property typically
investment advisors, when it is discov- covered by insurance policies.
ered that money has disappeared from
the estate or trust accounts. When faced In addition to the considerations
with such claims, most lay fiduciaries outlined by Mr. Tucker in our previous
will look to either their homeowners newsletter, you may also want to
insurance or an “umbrella” policy consider the likely lack of insurance
to provide them with an attorney to coverage, at least under typical homedefend them and to protect them from owners and umbrella policies, and
at least talk to your insurance agent
personal exposure.
before you agree to act as a fiduciary,
Such lay fiduciaries, however, may either out of a sense of loyalty or as
be surprised to learn that most home- a favor. In other words, keep in mind
owners and umbrella policies would the old adage “no good deed goes
not provide coverage for such claims. unpunished”, and protect yourself
Such policies usually only cover accordingly.
claims for a “loss” or an “occurrence” which results in either “bodily
ONE YEAR LATER...
injury” or “property damage”. Most
insurance policies define these terms
in similar ways, with “bodily injury”
Time to travel,
being generally defined as “physical
cook, play hard,
injury, sickness, or disease to a person,
sleep in and generincluding death…”, and “property
ally have fun. Most
damage” generally defined to mean
everyone who takes
“physical damage to or destruction
a sabbatical thinks
of tangible property”, sometimes
Marc Darling
they are going to
including the loss of use of such prophave a ton of time to
erty. Most courts have found that the

SO YOU WANT TO
BECOME A FIDUCIARY
(PART 2) (CONT’D.)

do all of those things. I was disabused
of such reckless thinking early on, for
the day I returned from our road trip
to Key West my lovely wife, Lee,
handed me a four page, single space,
honey-do list. Seriously. Man who
wears pants, of course refused to read
it and I haven’t since, though I apparently crossed several things off of it
and have done many home/yard projects that weren’t on it but needed to
be done. For example, our new putting
and chipping greens.
In the first week, my neighbor, who
has been retired for over a decade,
told me it would be time to go back
to work when I got bored. It never
happened. Not a single day when there
wasn’t something to do.
The Surprise: I got younger in almost
every way.  A most curious Benjamin
Button-like phenomena that was
completely unanticipated. No, I don’t
want my mommy, though I wish she
were still here.
The Best: Getting reacquainted with
my family and how our futures are
trending; traveling (Florida/Vero
Beach – 4X); Panama, Arizona (Tucson),
Las Vegas, Palm Dessert, Los Angeles;
exercising again (and losing 15 soft
pounds); playing two-three rounds of
golf a week – many times more than
that, seldom less; resuming my loves
for bow hunting and fishing; and
reading pure fiction – who had time for
that before?
The Bad: Not one single thing; ok, a
bad case of golfers’ elbow.
The Lesson: Don’t wait until it is too
late to enjoy it. Smell every rose you
can and enjoy the beauty of each day.
They are gifts. Do something that you
want to do for yourself every single
day, in addition to whatever is on your
project list. That rule, which I followed
zealously, brought a lot of joy to

ONE YEAR LATER...
(CONT’D.)
me. Hold your water - there is so little
worth fighting about. Reconnecting
with almost lost friends - you’ll be
amazed at how much you still like
them. Reintroducing myself to my
wife who continues to work harder
than ever, but had someone there, often
with a hot meal and some conversation, when she got home. For much
too long, it seemed like we were two
ships passing in the night; at least now,
there is a lighthouse on for the one that
is still motoring.

COLORADO’S PUBLIC
BENEFIT CORPORATIONS
Businesses
in
Colorado wishing to
engage in socially
responsible activities have a new
option in Colorado:
the Public Benefit
Merry Balson
Corporation
(“PBC”). Colorado adopted the Public
Benefit Corporations Act of Colorado
(the “PBC Act”) in the 2013 legislative
session, with a delayed effective date
of April 1, 2014. C.R.S. §7-101-501, et
seq. Approximately 20 states have
enacted some form of public benefit
corporation legislation in the last
several years. However, with only
approximately 325-350 public benefit
corporations (“PBCs”) nationwide, the
advantages of choosing to operate as a
PBC and its usefulness to the business
and charitable community remain
unclear.
What Are PBCs?
PBCs are designed to help for-profit
corporations accomplish a social or
public benefit or purpose and to protect
corporate directors from liability when

they choose to use corporate dollars
to engage in some level of corporation social responsibility (whether for
marketing or other purposes), even
though those efforts would reduce the
corporation’s profit. The proponents of
PBCs argue that directors of a business
corporation have a duty to shareholders
to maximize profits and act in furtherance of the corporation’s business
purposes and that the corporation cannot
adequately engage in public benefit
activities without electing PBC status
or organizing as a PBC. The PBC Act
changes the standard of conduct imposed
on directors of business corporations,
authorizing them to take into account
not only the pecuniary interests of the
shareholders, but also the best interests
of those materially affected by the corporation’s conduct (such as employees,
suppliers, customers, neighbors and
competitors) and the best interests of the
specific public benefit identified in the
corporation’s articles. However, opponents of PBCs argue that Colorado law
allows a corporation’s articles to include
one or more non-business purposes and
instruction to the directors that they
include the non-business purposes when
making decisions even at the expense
of business profit. Additionally, given
that LLCs in Colorado are not required
to engage in business purposes or be for
profit, an LLC could theoretically act
as a public benefit corporation and be
formed for one or more specific public
benefit purposes by simply modifying
the manager’s duties under the LLC
operating agreement.
Importantly,
PBCs would not qualify for tax-exempt
status as a Section 501(c)(3) organization because those organizations are
required to be both organized and operated exclusively for charitable purposes
and PBCs have for-profit purposes.

specific public benefits that will be
promoted by the PBC, the entity’s name
must include the words “public benefit
corporation”, “P.B.C.” or “PBC”, and
any share certificates issued by the PBC
must clearly indicate that the entity is
a PBC. Section 7-101-503(2), C.R.S.
defines “public benefit” as: “One or
more positive effects or reduction of
negative effects on one or more categories of persons, entities, communities,
or interests other than shareholders
in their capacities as shareholders,
including effects of an artistic, charitable, cultural, economic, educational,
environmental, literary, medical, religious, scientific, or technological
nature.” Additionally, the PBC Act
requires that the PBC prepare a report
containing information about how the
PBC accomplished the specific public
purpose and assessing its performance
using certain third-party standards.
However, there is no statutory penalty
for failing to include an assessment or
prepare the benefit report, other than
shareholder derivative action which is
permitted under C.R.S. §7-101-506(1).

There are a number of unanswered
questions for Colorado PBCs, including
whether PBCs are required to register
under the Colorado Charitable
Solicitations Act, whether PBCs will be
required to comply with the Colorado
Securities Act or federal securities laws
when soliciting funds from investors,
and whether expenses for public benefit
purposes will be deductible marketing
expenses under IRC §162(a) as an ordinary and necessary “business expense”.
Although any business can “do good”
without being a PBC, proponents of
PBCs believe there may be some value
to business owners for being known as a
PBC. Whether PBCs will create a “halo
effect” for an organization remains to be
How are PBCs created?
seen; however, businesses interested in
promoting socially responsible activiTo form a PBC, the articles of incorpor- ties may want to consider electing PBC
ation for the PBC must state that the treatment.
entity is a PBC, set forth one or more
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incapacitated or passes away, your
family will be in a much worse situation than I was if you do not have a
If you have been plan for your digital assets. So what
reading our news- are “digital assets?”
letters for the last
few years you may The National Conference of
note that in our Commissioners of Uniform State
October 2012 issue Laws is working on a new law
my colleague, Lisa called The Uniform Fiduciary
Robert Horen
Clore, contributed Access to Digital Assets Act (the
an excellent article entitled “Estate “Act”). It will be discussed at their
Planning and Digital Assets.” So why meeting in Seattle later in July and
am I inflicting you with another article. is expected to be adopted. The Trust
Well, it’s because “digital assets” are & Estate Section of the Colorado Bar
even more important today than they Association has considered the draft
were twenty months ago and there are of the Act and is expected to refer it
new answers to some of the issues, with to the legislature for adoption.
more on the way.
The Act defines a “digital asset” as an
Even in 2011 a survey from McAfee, electronic record. So everything on
Intel’s
security-technology
unit, your computer, your smartphone, your
disclosed that American consumers tablet and your internet files is a digital
valued their digital assets on average, at asset. That “information” is defined
almost $55,000, which includes photos, as data, text, images, videos, sounds,
projects, hobbies, personal records, codes, computer programs, software,
career information, entertainment databases, or similar intelligence of
and email. See Kelly Greene’s article any nature.
entitled Passing Down Digital Assets,
Wall Street Journal (Aug. 31, 2012), With this broad definition think about
http://goo.gl7KAaOm. So how much how much of your life is in the form of
digital assets: online financial connecare your digital assets worth to you?
tions: your bank, your broker, your
From my painful experience digital credit cards, your utilities, etc. (Have
assets can be worth much more. In you gone “paperless?” Do you use
October last year my laptop was Bill Pay?); social media: Facebook,
stolen and never recovered. I had good LinkedIn, Twitter, etc., which includes
computer practices in place. The hard profiles, messaging, photos and perhaps
disk was encrypted, so the data was not other electronic files; personal assets:
accessible. I had the ability to remotely photographs, videos, playlists, medical
erase the hard disk. I had current backups records, tax documents, the “Great
of all the data, including websites and American Novel” you have been
passwords, but I still had to spend many writing, etc.; domain names; blogs;
hours reinstalling everything on a new Cloud storage: Dropbox, iCloud, etc.
laptop. I hate to think of what the consequences would have been if I had not If you become incapacitated or when
you pass away how is your family going
had good computer practices in place.

DIGITAL ASSETS, AGAIN?

your and their benefit? The first action
step is to create an inventory of all of
your digital assets. We created a Digital
Asset List for your use and added it
to our website at www.wadeash.com/
publications/general-client-resources.
html. It will take some time and thought
to complete it, but the value to your
loved ones is priceless. Of course this
list must be safeguarded and its location given to your agent by power of
attorney, personal representative and
trustee. If it falls into the wrong hands,
identity theft can be very painful.
Beyond a paper inventory there are
several applications available which
can safely store all of this information
with a single password to access an
encrypted inventory of your passwords
and other digital assets. I personally use
mSecure and DocuBank. Other highly
regarded applications are oneSafe,
eWallet, 1Password, PasswordBox,
Dashlane and LastPass.
Ok, you have done that, so are you
totally prepared? The answer is yes
and no: Yes, you have the tool in
place to allow your fiduciary (agent
by power of attorney, your personal
representative, your trustee or God
forbid, your conservator) to be able
to identify your digital assets. But no,
we have a conflict of contract rights
and laws. That is where the pending
Uniform Fiduciary Access to Digital
Assets Act is important to all of us.
The issue goes beyond identifying the
digital assets because your fiduciary
may not have the authority to be able
to access and transfer those assets. For
example when you download a song on
iTunes you are not receiving ownership
of the song, you are receiving a license
for the song. That license may not be

DIGITAL ASSETS, AGAIN?
(CONT’D.)
transferrable to your heirs. Also, when
you open an online account you agree
to the terms of that provider’s “Terms
of Service,” that long legal message
that I have certainly “Accepted” when
I started a new service or installed a
new program. The Terms of Service
may block your fiduciary from access
to your digital assets or the notification of disability or death may close
the account, causing the contents to
be deleted. For example, Yahoo’s
Terms of Service, page 11, Section
28. General Information provides:
“No Right of Survivorship and
NonTransferability. You agree that
your Yahoo account is nontransferable and any rights to your Yahoo ID
or contents within your account terminate upon your death. Upon receipt
of a copy of a death certificate, your
account may be terminated and all
contents therein permanently deleted.”
A fiduciary is also faced with two
significant Federal laws: U.S. Code
§27022712 Stored Wire and Electronic
Communications and Transactional
Records Access, which prohibits
disclosure of stored communications
without consent of the originator or
addressee or intended recipient or
subscriber and U.S. Code §1030, the
Computer Fraud and Abuse Act, which
covers all computers, tablets and
smartphones and states unauthorized
access is a criminal offense.
Thus, the proposed Uniform Fiduciary
Access to Digital Assets Act is important because its express purpose is “A
uniform approach among states will
provide certainty and predictability
for courts, account holders, fiduciaries, and Internet service providers.”
Further Federal legislation will also be
needed to address at least the two laws
cited above.

Standby, we are only beginning to fully (c) Revising the Small Estate Affidavit
appreciate the challenges of digital
statutes at C.R.S. 15-12-1201 and
assets.
1202 to clarify that one person may
collect the property on behalf of all
of the successors, and that the affi2014 COLORADO
davit can be recorded in the real
LEGISLATIVE CHANGES
property records to show who can
release a deed of trust, if a note is
assigned using the affidavit. JDF
The 2014 Colorado
998 (Instructions) and 999 (Small
legislature adopted a
Estate Affidavit) are being revised.
few statutes that
affect estate planning, including the Mandatory Reporting of Elder Abuse:
SB 14-098 was signed by the Governor
following:
on April 7, 2014. It revises C.R.S.
Probate Omnibus 18-6.5-102 and 103 to add Guardians
Bill: HB 14-1322 was signed by the and Conservators as persons who
Governor on June 1, 2014. It includes: are required to report elder abuse.
Conforming changes have been made
(a) Adding a Directed Trustee statute to certain JDF forms.
to C.R.S. 15-16-801, et seq. The
new statutes expand upon the older Income Tax Filings by Partners in a
statute at C.R.S. 15-1-307 that Civil Union: SB 14-019 was signed by
authorized a creator of a trust to the Governor on February 27, 2014. It
designate an investment advisor, amends C.R.S. 14-15-117 to clarify that
and protect the trustee from liability persons who file joint federal income
for following the directions of that tax returns will also file joint Colorado
investment advisor. Under the new returns. This was necessary because
statutes, a settlor may split duties same sex couples validly married
among different trustees and protect under another jurisdiction’s laws are
each trustee from liability for deci- “deemed in a civil union” for purposes
sions made by another trustee. Any of Colorado law. However, the U.S.
“trust protector” or similar person Supreme Court ruled that persons who
with duties concerning a trust is a are validly married under applicable
law must be treated as married for
fiduciary under the new statutes.
purposes of federal law (including filing
(b) Revising the elective share statutes joint income tax returns).
at C.R.S. 15-11-201, et seq. to adopt
the 2008 changes to the Uniform Uniform Power of Appointment Act:
Probate Code, and to adopt the All but Article 5 (creditors’ claims) of
organization of the statutes under this Uniform Act was adopted by the
the Uniform Probate Code. The Colorado legislature in HB 14-1353,
Bill clarifies that the elective share, that was signed by the Governor on
as a pecuniary amount, is entitled May 15, 2014. It replaces Colorado’s
to interest in the same manner as a old statutes at C.R.S. 15-2-101 et seq.
general devise (interest at the legal The new Act (C.R.S. 15-2.5-101 et seq.)
rate one year after the elective adds a lot more detail about the creation
share is determined), but this part and exercise of powers of appointment.
of the Bill is prospective only. No
changes to the actual computation
of the elective share were intended
with this re-organization.
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