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NEWS OF THE FIRM
All at Wade Ash would like to wish you
and your loved ones a happy holiday
season! We appreciate our association
with you over the last year and hope to
continue to work with you in the future.
After 14 great years with the firm, Marc
Darling has decided to retire from the
practice of law on December 31, 2014.
We’ve very much enjoyed working with
Marc over the years and we’re sure you
will join us in wishing him all the best!
Herb Tucker, Josie Faix and Bob Horen
were all nominated as Fellows of the
Colorado Bar Foundation and join James
Wade, Laurie Hunter and Marc Darling
as current Fellows. James Wade was
also a previous chair of the Colorado
Bar Fellows. Selection as a Fellow
of the Foundation is in recognition of
a lawyer as one whose professional,
public and private career has demonstrated outstanding dedication to the
welfare of the community, the traditions
of the profession and the maintenance
and advancement of the objectives of
the Colorado Bar Association.
Merry Balson was recently recognized
for her outstanding work in furthering
philanthropy in the community by The
Denver Foundation. She was honored
as a 2014 Philanthropic Leadership
Awardee at a gathering at the Denver
Art Museum in November, 2014.
Alison Zinn was featured in the August 15
Finance & Law section of the Denver
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Business Journal related to her goals for
the Colorado Women’s Bar Association
during her presidency, as well as the
September 8 and October 27 issues of
Law Week Colorado related, respectively,
to the topics of judicial appointments and
a round table on diversity.
We are excited to announce that Jonathan
F. Haskell has joined the firm as an associate attorney. Jonathan will practice
in the areas of estate planning, estate
administration and litigation support.
Herb Tucker and Bob Horen spoke
at the October 14, 2014 J.P. Morgan
luncheon on the topic of fiduciary
responsibilities.
Laurie Hunter spoke at the November 7,
2014 Trust and Estate Fall Update which
was sponsored by CLE, Inc. and the
Trust & Estate Section of the Colorado
Bar Association. Laurie spoke on the
topic of Elective Share Changes.

SO YOU WANT TO
BECOME A FIDUCIARY
(PART 3)
1. INTRODUCTION:
In the February 2014
and July 2014 Wade
Ash
Newsletters,
Steve Schumacher
and I discussed why
naming your spouse
or other family
member as your personal representative or trustee might
expose that nominee to claims from beneficiaries and result in personal liability.
In addition, Steve’s article (July 2014)
discussed whether a homeowner’s or
umbrella insurance policy would cover
losses as a result of diminution of your
estate and defense of claims brought by
beneficiaries. Steve pointed out that a

homeowner’s policy or other umbrella
policy probably would not provide coverage for breach of fiduciary duty claims
for loss of estate or trust assets. Most
homeowner’s and umbrella policies only
cover a “loss” or “occurrence” which
results in bodily injury or property
damage. Since loss of value of estate or
trust assets does not fall in either category but is instead an “intangible loss,”
coverage will typically not be triggered.
2. BOND: Generally, no bond is required
for personal representatives under the
Colorado Probate Code without court
order.1 A trustee is not required to provide a bond unless otherwise specified
in the trust document or ordered by the
court.2 However, a bond may offer your
fiduciary some additional protection.
Bonds can be purchased for relatively
low cost to the estate or trust. For
example, a $150,000 bond may have an
annual premium of $700 per year. The
bond premium can be paid from the
estate assets as part of an estate administration or trust administration expense.
3. SELECTION OF SPOUSE OR
OTHER FAMILY MEMBER AS
FIDUCIARY: From the estate planner’s
perspective, most clients prefer to have
their spouse or family members serve
as personal representative or trustee of
their estate. However, the majority of
our clients who have previously served
as a fiduciary swear they will never do
it again, pointing out that it is a thankless job for which there is no or minimal
compensation. Competing interests of
beneficiaries make the fiduciary a target
for numerous claims and expose the
fiduciary to potential personal liability.
(a) Pros: Frequently our clients tell us
that their spouse or Uncle Bill, who
used to be “a wolf on Wall Street,” has
1
2

C.R.S. § 15-12-603
C.R.S. § 15-16-304
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superior skill or knowledge. Our clients
frequently favor their spouse or family
members because they believe that the
spouse or family member will save the
estate or trust professional fees, have
knowledge of their intent, understand
the family dynamics and stay consistent with their investment philosophies.
(b) Cons: All of the above may be true,
but there are equal if not more reasons
why a family member should not serve.
One of the biggest pitfalls is the potential for conflicts of interest. A spouse or a
family member who is also a beneficiary
under the trust document has potential conflicts of interest. The Colorado
Probate Code3 provides that transactions
where the fiduciary has a conflict of interest are voidable. A spouse who is serving
as trustee, who is also a beneficiary of
the trust, may be highly susceptible to
removal and surcharge. For example, a
spouse, who is an income beneficiary
entitled to mandatory income, may be
accused by remainder beneficiaries
of weighting the investment portfolio
toward income rather than growth of
principal. This could lead to breach of
fiduciary duty claims by the remainder beneficiaries for failure to properly
diversify the portfolio. Similarly, a
spouse, who as trustee holds a controlling interest in the family owned and
operated business, may not declare dividends or take what is perceived by other
family members as excessive fees.
Fiduciaries are held to a high standard
and must preserve trust assets and monitor investments. A trustee may hire
professionals to make investment decisions; however, a delegating trustee is
required to monitor those investments
and alert beneficiaries if there is a
sudden decline in markets. This duty to
monitor may render a trustee exposed
to volatile markets. Indeed, Wade Ash
is still getting calls from disgruntled
beneficiaries who lost money in the
3

C.R.S. §§ 15-12-703(8) and 15-10-501

2007 and 2008 recession wanting to
sue fiduciaries for such losses.
4. ALTERNATIVES:
(a) Directed Trustee: In 2014, the
Colorado Legislature passed the Directed
Trustee Statute.4 A directed trustee is
defined under the statute as an “excluded
trustee” who has limited authority and
powers. Specifically, the statute prevents
an excluded trustee from making investment decisions. Instead, investment
decisions are relegated to investment
advisors defined as “trust advisors.” Trust
advisors are defined as fiduciaries who
have responsibility to make investment
decisions which may include retention,
purchase, sale, exchange, tender or other
transactions affecting the ownership
or rights in any property owned by the
trust. Excluded trustees are not held to
fiduciary standards regarding investment
decisions. However, excluded trustees
may still have other fiduciary duties
regarding the administration of the trust
(e.g., preparation of tax returns).
By naming your spouse or family
member as a directed trustee or
excluded trustee, you can minimize
their potential liability and bring trusted
investment advisors to the table regarding certain types of decisions.
(b) Trust Protector: A trust protector is a party who has powers over the
trust, but who is not a trustee. Generally
there are no fiduciary duties owed by
the trust protector to the beneficiaries.
Nevertheless, trust protectors are important in that they can make decisions that
have far reaching impact on the trust’s
administration. Colorado currently does
not have a trust protector statute. States
such as Alaska, Wyoming, Nevada and
Arizona have specific statutes which
define the duties and responsibilities of a
trust protector. Depending on the scope
of authority set forth in the trust document, a trust protector may or may not
be a fiduciary. Generally, a trust protector, who only has authority to change
the location of the administration of
the trust and/or remove and appoint
4

C.R.S. § 15-16-801

a successor trustee, is not a fiduciary.
Presumably, this would allow you to
name your spouse or family member
as trust protector, but not expose that
person to potential claims of beneficiaries for breach of fiduciary duty. If
dissatisfied with the trust’s investment
performance, the spouse may remove
the trustee and appoint a successor. If
the spouse moves to another state, he/
she can change the location of the trust
to his/her new domicile.
Conceivably, a spouse or family
member could serve both as a directed
trustee and trust protector. This would
afford the maximum direction and control of the trust, while providing some
protection to the spouse from possible
claims of beneficiaries and potential
personal liability as a fiduciary.

BRIEF REVIEW OF
COLORADO MARITAL
RIGHTS
Earlier this year, the
U.S. Supreme Court
declined to hear
appeals stemming
from federal Circuit
Court of Appeals
court cases which
held bans on sameJosie Faix
sex marriage are
unconstitutional. This included the 10th
Circuit, which contains Colorado. Many
thought this might be the end of all state
bans on same-sex marriage. However, in
early November the 6th U.S. Circuit Court
of Appeals upheld state bans in Ohio,
Michigan, Kentucky and Tennessee.
With a conflict in the Circuits, it now
seems inevitable the U.S. Supreme Court
will agree to hear another same-sex marriage case to end the split.
Current Colorado law continues to
allow for civil unions. Civil unions
are treated the same as marriage in
Colorado, but not for federal tax law
purposes. The Colorado legislature will
have to address many issues including how to treat Colorado civil unions
already in existence, and if civil unions

BRIEF REVIEW OF
COLORADO MARITAL
RIGHTS (CONT’D.)
will continue to be an option for couples, in light of the ability for all to
enter into marriage. The legislature
may be wary of making changes in our
civil union statutes until the Supreme
Court rules again on the issue.
For now, Colorado same-sex marriage
is legal. And with the arrival of legal
marriage for all couples, we thought a
review of how Colorado law controls
property and the rights of spouses (and
partners in civil unions) at both divorce
and at death may be helpful for those of
you who are now considering entering
into matrimony (same-sex or not).
1. Divorce (in a nutshell):
• The property you brought into a
marriage, often referred to as “separate” property, stays your separate
property. UNLESS you retitle that
property using your spouse’s name,
your separate property STAYS your
separate property during your marriage. HOWEVER, income from your
separate property and appreciation of
that property during the marriage are
“marital property” and subject to division at divorce.
•
Any property you receive outright
from a third party during the marriage
by inheritance or by gift is your separate property. But again, if you retitle
the asset by adding your spouse’s name
as a joint owner, that asset becomes
marital property, subject to division
at divorce. And again, the income
and appreciation from the inherited or
gifted assets are marital property and
subject to division at divorce.
• All income earned by either spouse,
including deferred compensation, pension, profit-sharing and other employee
benefits, and property acquired with
such income, is marital property.
• A spouse may request maintenance
(often referred to as alimony) from the
other spouse during divorce. There is

both temporary and then permanent
maintenance. Colorado has brand new
guidelines the courts consider when
awarding maintenance, which state
the following:
▫ Guideline maintenance amount
equals: 40% of the higher-earning
party’s monthly adjusted gross
income (AGI), minus 50% of the
lower-earning party’s monthly
AGI, but not more than 40% of the
combined monthly AGIs.
▫ Guideline for years of payment:
(i) if less than three years of marriage,
no maintenance; (ii) if marriage
greater than three years and less
than 20 years: 31% of the full years
of marriage plus approximately 2%
for each full month of marriage up
to a total of 50% of the full years
of marriage between 12 ½ years and
20 years; or (iii) for a marriage over
20 years, the court will consider all
factors, but the term will not be less
than 10 years.
2. Death (in a larger nutshell):
• At death we no longer have the distinction of “separate” property versus
“marital” property, and instead consider all of the property a spouse owned
at his or her death. A surviving spouse
has a number of rights in the estate of a
deceased spouse. These rights include:
▫ The right to an elective share of
your deceased spouse’s estate
(this is a complex concept, and if
you want to know more about the
elective share, please contact us or
another attorney).
▫ The right to an omitted spouse’s share
of your deceased spouse’s estate.
▫ The right to exempt property paid
from your deceased spouse’s estate.
▫ The right to a family allowance paid
from your deceased spouse’s estate.
▫ The right to act as personal representative if your deceased spouse
did not name one in his or her Will.

▫ All rights in any property held as
community property at any time.
▫ The right to receive a portion of
your deceased spouse’s estate if he
or she does not have a Will.
A Prenuptial or Postnuptial Agreement
can limit or change the laws and rights
that come with marriage. Clients often
wish to protect certain assets, or alter
rights at death based on their personal
wealth and types of assets as they enter
into marriage. With the excitement
that comes from a newly granted right,
we encourage you to pause a moment
to consider how marriage will impact
your rights, legal obligations, assets,
and future earnings. If you want to discuss the laws and rights that come with
marriage in Colorado, we encourage
you to contact us or another attorney.

WINSTON CHURCHILL
Winston Churchill loved paraprosdokians: figures of speech in which the latter
part of a sentence or phrase is surprising
or unexpected.
1. Where there’s a will, I want to be in it.
2. Knowledge is knowing a tomato is a
fruit. Wisdom is not putting it in a fruit
salad.
3. To steal ideas from one person is plagiarism. To steal from many is research.
4. In filling out an application, where it
says, “In case of emergency, notify, I
put “DOCTOR”.
5. You do not need a parachute to skydive.
You only need a parachute to skydive
twice.
6. Change is inevitable, except from a
vending machine.
7. Going to church doesn’t make you a
Christian any more than standing in a
garage makes you a car.
8. I’m supposed to respect my elders, but
nowadays it’s getting harder and harder
for me to find one.
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