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should video the execution of a client’s
will.
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proposition. On the one hand, a
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One person’s perception of the video
Secretary) and Mark Donovan
could be quite different from another’s,
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resulting in opposite conclusions being
There are a number reached. One risk is that jurors, who
On December 3, 2012, Laurie Hunter
of steps the drafting spend their working hours in front of
was recognized for her dedication and
attorney can take a computer monitor and non-working
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CLE programs and publications. She
of a will contest. could arrive at a conclusion regarding
was a recipient of the Richard N.
One way a drafting capacity and undue influence
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the annual CBA-CLE Reception and
persuasive
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Wine Tasting. Congratulations Laurie! a client from a will contest is to video the other
will execution. However, there are a evidence.
On September 21, 2012, Alison variety of reasons why you may, or may
HISTORICAL BACKGROUND
Zinn and Keith Lapuyade were not, want to video a will execution.
co-presenters on the topic of “The
Pros and Cons of Video Taping Will Estate planning lawyers frequently ask Video technology is constantly
Executions” at the educational session probate litigators, when they anticipate evolving. Videotaping was perfected in
sponsored by CLE in Colorado, Inc. will contest litigation, whether they 1956 by the Ampex Corporation. It
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and the Trust & Estate Section of the
Colorado Bar Association entitled,
“When Intent is in Dispute”. Greg
Washington served as Program Chair
and was a co-presenter on the topic of
“Tort Claims in Probate and Related
Insurance Issues.”

lighting, microphones and high
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definition digital cameras to enhance
EXECUTIONS
the quality of the video.
Legal
(CONT’D.)
videographers, who understand the
legal process, can greatly assist with
became increasingly more available the authentication of the video.
to the public during the 1960s. In the
middle 1970s, the general public was
TIPS FOR THE VIDEO WILL
able to purchase reasonably priced
EXECUTION CEREMONY
VCR, VHS and Betamax recorders.
Now, almost everyone owns a digital • The room and table should be
camera, digital recorder or cell phone uncluttered to avoid confusion or
camera. Professional videographers distractions from the client, witnesses
have state of the art digital tapeless and notary.
HD cameras that produce crisp and • The room should have good
clear HD pictures.
lighting. There should be no direct
sunlight or shadows in the room.
HIRING PROFESSIONAL
• The client should be told to avoid
VIDEO SERVICES
asking for direction or asking questions
of the attorney or witnesses concerning
The drafting attorney has two options. One the terms of the will.
option with regard to videotaping a will • The attorney, if recording, or the
execution is for the attorney to purchase legal videographer should state in the
his own video equipment and video the video the place, date and time. A time
will execution himself. The other option and date generator should be used to
is to hire a professional videographer. dispel any claim of tampering.
Professionals understand the complicated • The attorney should identify each
workings of audio/visual equipment and person in the room and their role in
have the training to enhance the quality of the execution process.
the video. Videographers use their artistic • The client should state that he
skills to capture the subject at the correct is executing his will voluntarily and
angle in optimal lighting with crisp, clear free of undue influence. The video
audio.
should canvas the room to dispel any
speculation that beneficiaries are
The attorney should not hire just directly or indirectly involved in the
any videographer. A professional execution of the will.
videographer in the legal field is • The legal videographer should
referred to as a certified legal video focus on the dialogue between the
specialist (“legal videographer”). Legal client and the attorney. If possible,
videographers are proficient at their the client should identify himself and
job and well-versed in legal procedures the witnesses. The client should also
and protocol. Legal videographers state that his will is the final disposition
follow guidelines set by the National of his property at death and that it
Court Reporters Association.
revokes all prior wills or codicils.
• Ideally, the entire will should be
A legal videographer can usually be read by the client. (At the very least,
hired through court reporting services the client should read a summary of
at a relatively low cost ($200 - $300 the dispositive provisions, excluding
for two hours). Legal videographers the boiler plate.) If the client, because
have specialized equipment including of mental or physical limitations, is

incapable of reading the dispositive
provisions, his lawyer should ask
his client to affirm each provision.
However, leading questions diminish
the persuasiveness of the video.
• The client should state that he
understands the terms of the will and
agrees with the dispositive provisions
and administrative provisions concerning the appointment of a personal
representative.
• The attorney should ask his client
to identify his family members, heirs
and devisees. The client should also
identify family members who are
deceased or divorced. The client
should identify all of his children and
where they live.
• A client who is disinheriting a
family member should explain why.
If the client is leaving his property to
a charity, he should also explain his
affiliation with that charity.
• If unusual dispositions are made
to care providers or other employees,
especially those in a confidential
or fiduciary relationship, the client
should explain in detail why he wants
to make the devise, that the devise
is made voluntarily and that the
person receiving the devise had no
involvement, directly or indirectly, in
the preparation or execution of the will.
• The attorney should ask the client
non-leading questions to explain each
of the four elements of testamentary
capacity. For example: What are the
nature and extent of your assets and
what are their approximate values?
What are the names of your children,
grandchildren and their birth dates?
Where do they live? How do you want
to distribute your estate? What are
you signing?
• The client should explain that he
is executing the document voluntarily
and is not under any pressure from
anyone to leave his property to anyone.
• If the client has physical or
mental disabilities, he should explain

VIDEO WILL
EXECUTIONS
(CONT’D.)
what those disabilities are and that
they have no impact on his capacity
to understand the execution and
disposition of his estate.
• The client should explain why he
is making a video of his will execution
and his concerns of a possible will
contest. If the will contains an in
terrorem clause, the client should read
the clause to warn devisees of the risk
of forfeiture of their inheritance if
they challenge the will.
• The attorney should ask his client
if he requests the witnesses to attest to
the signing of the will. The witnesses
should be seated next to the client so
they can observe the client signing his
will and initialing each page.
• The camera should focus and
zoom in on the client signing and
initialing each page of his will. If the
client is unable to sign his will and
directs another to sign, that should
be clearly demonstrated by both the
audio and video.
• The legal videographer should
attest either at the beginning or end of
the video whether his equipment was
in good working order and functioning
properly.
• The attorney should also get a
copy of the video so he can review it
for accuracy.
• The original sealed video should
be placed in the firm’s or client’s safe
deposit box.
BENEFITS OF THE VIDEO
WILL EXECUTION CEREMONY
• A properly prepared video of
the will execution ceremony can be
useful to show: (1) due execution of

the will; (2) testamentary capacity;
(3) testamentary intent; and (4) lack of
undue influence, fraud or forgery.
• In theory, the video should
eliminate the risk of a will contest. It
should prove that the will was properly
executed, the testator’s testamentary
capacity and that the testator was not
under any undue influence at the time
of the execution.
• The video should eliminate the
need to find witnesses who may be
unavailable at the time of trial or who
have no memory of witnessing the will.
• The video provides direct evidence
to the judge or jury of the testator’s
intent without testimony from the
attorney, witnesses or family members.
• The video preserves valuable
nonverbal evidence of the testator’s
demeanor, voice tone and inflection,
facial expressions and gestures, all
of which may resolve questions
concerning capacity and freedom
from undue influence.
• The video provides direct evidence
that the testator’s signature is genuine.
DRAWBACKS OF THE VIDEO
WILL EXECUTION CEREMONY
Anyone contemplating a video will
execution should be aware of the
problems they may confront at trial.
The video may do more harm than
good at trial. The video can expose
both the client’s as well as the lawyer’s
shortcomings to the trier of fact. The
video may lead a judge or jury to rely
solely on the video and ignore other
persuasive circumstantial evidence.
• If the video is of poor quality
or is destroyed, numerous factual,
evidentiary and ethical issues arise.
If a video is destroyed or erased, the
jury could infer that the testator lacked
capacity or intended to revoke his will.
• A video will execution is a staged

event and, therefore, arguably selfserving.
• A witness to the will who is crossexamined at trial as to the fact that
the testator was provided with a script
may directly draw into question the
testator’s memory and ability to recall
without coaching.
• The client’s physical appearance
may create a bias. The client may
be emaciated from the later stages of
cancer, which may prejudice the jury.
• The fact that the drafting attorney
chose to video his client’s will execution,
deviating from his normal routine,
may suggest concerns that he feared
a challenge to the client’s capacity or
susceptibility to undue influence.
• The contestant’s forensic expert who
never met or treated the testator can now
view him at the time of the will execution
and observe the testator’s demeanor,
facial expressions and voice inflection,
which may bolster the expert’s opinion
as to lack of testamentary capacity and
susceptibility to undue influence.
CONCLUSION
There is no question that the modern
trend is to liberalize the rules governing
the requirements to create wills. It is
likely that more states will pass laws
permitting the introduction of video
will executions. Given the advances
in modern technology with respect
to video equipment, it is likely that
video will executions may become a
prominent part of will drafting in the
years to come. However, before the
lights go on and the video recording
starts, the estate planning attorney
should carefully weigh the pros and
cons before videotaping his client’s will
execution. The client should be fully
advised by his estate planning attorney
of the risks associated with making a
video of the will execution.

❦❦❦
IRS Circular 230 Notice: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice included in this
written or electronic communication was not intended or written to be used, and it cannot be used by the taxpayer, for the purpose of
avoiding any penalties that may be imposed on the taxpayer by any governmental taxing authority or agency.

FINALLY A
“PERMANENT”
TAX BILL?
As 2012 ended,
Congress passed the
American Taxpayer
Relief Act, and the
President signed it
by autopen from
Hawaii!
Finally,
there is no automatic sunset date for this
Act. With respect to your estate plans,
some of the major provisions include
the following:
• Gift Tax Exemption stays at
$5 million, as indexed for inflation.
The exemption was $5,120,000 in
2012, and while we need to see the final
Treasury numbers, many practitioners
estimate the 2013 exemption will be
$5,250,000.
• Generation-skipping transfer
(GST) Tax Exemption stays at
$5 million, again, as indexed for
inflation. The exemption should also
be $5,250,000 for 2013.
• Estate Tax Exemption stays at
$5 million, as indexed for inflation,
so should be $5,250,000.
• Gift Tax Annual Exclusion is
$14,000 for 2013 (not a change, just a
reminder).
• Portability is permanent.
A deceased spouse’s unused estate
tax exemption is “portable” if the
surviving spouse timely files a U.S.
Estate Tax Return (Form 706). The
unused exemption increases the
surviving spouse’s gift AND estate
tax exemptions, but NOT the GST
exemption. The Act fixed a technical
problem in the 2010 Tax Act to be
consistent with Treasury Regulations
issued last summer that were favorable
to the taxpayer by permitting “tacking
on” of more than one former deceased

spouse’s unused exemption to the
surviving spouse.
• Gift, Estate and GST rate
increases to 40% on the amount
over the exemption. The rate was
35% in 2011 and 2012, but had been
45% in 2009.
• Additional effects of the
repeal of the “repeal” from the
2001 Tax Act: By finally repealing
the sunset provisions of the 2001 Tax
Act, and the strange results from it
disappearing “as if it had never been
enacted,” we have permanence for the
following changes:
• QFOBI is truly gone. The
Qualified Family Owned Business
Interest deduction was complicated,
and had no effect after 2003, because
of the increase in estate tax exemptions.
• State Death Tax Credit was
converted to a deduction, and now
stays that way. For Colorado and
about half the states, this means no
state death tax, but the other half of
the states changed their laws to include
a state inheritance or estate tax, so
continue to check local laws if you
own real estate outside Colorado.
• GST Automatic Allocation
Rules stay in effect. This was a
taxpayer-friendly change in the law and
we are glad to see it now “permanent.”
• GST Qualified Severance
Rules also stay in effect. Again, these
were taxpayer-friendly and are now
“permanent.”

benefits of irrevocable trusts generally,
such as creditor protection and
protection from claims of divorcing
spouses (in certain circumstances).
Those who DID act to make 2012
gifts have effectively removed future
appreciation from their estates on the
gifted assets. In addition, if only one
spouse made a gift to an irrevocable
trust for the benefit of the other spouse,
but because of the “reciprocal trust
rule” could not have the other spouse
make such a gift, you now have an
opportunity after the passage of time
to consider making an additional gift.

What does this mean for your
estate plan? Those who did NOT
make end of year gifts in 2012, in
case the gift and estate tax exemptions
decreased from $5 million to
$1 million, are given another chance to
make such gifts because the historically
high exemptions are still in effect.
Irrevocable gifts can remove future
appreciation from the donors’ estates,
as well as give trust beneficiaries other

Income Tax Changes in the
American Taxpayer Relief Act:
In addition to the estate and gift tax
provisions, there are numerous income
tax provisions. The following is a
summary of some of those that affect
individuals:

Family Trusts or Credit Shelter Trusts
still make sense in an estate plan instead
of relying solely on portability of the
first spouse’s unused exemption for a
number of reasons, as we had outlined
in the past: (1) future appreciation is
also protected; (2) income accumulates
outside the surviving spouse’s estate;
(3) creditor protection for the surviving
spouse: (4) avoid claims of a new
spouse to the trust assets either at the
surviving spouse’s death or divorce;
and (5) provide a vehicle for an
independent trustee to administer
the assets, especially in the case of a
blended family.
The downside of making gifts still
applies: no stepped up basis on death.
Instead, the gifted assets keep a
“carryover basis” from the donor.

• Tax rates stay the same for
most taxpayers. Individuals will
have an increased tax rate (back to

FINALLY A
“PERMANENT”
TAX BILL? (CONT’D.)
Clinton-era rates) if they have taxable
income over $400,000, and married
filing jointly taxable income is over
$450,000. The top tax rate will be 39.6%.
• Payroll tax rate goes back to
2010 level. The 2% reduction in the
Social Security payroll tax expired.
Withholding will increase for all
taxpayers back to the 2010 level.
• Long-Term Capital Gains
rates stay at 0% (for 10% and 15%
rate taxpayers) and 15% (for up to
35% rate taxpayers). For those in the
new 39.6% rate, the capital gain rate
will be 20%.
• Qualified Dividend rates stay
at the same rates as long-term capital
gains.
• Alternative Minimum Tax
changes are made “permanent” so
that the income levels are $50,600
for single taxpayers and $78,750 for
married filing jointly, and these levels
are indexed for inflation. Previously,
these changes had to be adopted every
year.
• Personal Exemptions will
be reduced because the suspended
phaseout is back in effect.
For
$250,000 single taxpayers or $300,000
for married filing jointly, the personal
exemption will be reduced by 2% for
each $2,500 over the threshold. These
levels will be adjusted for inflation.
• The limits on itemized
deductions that had been suspended
will again apply so that for the same
threshold for the personal exemption
above, the total amount of itemized
deductions will be reduced by 3% of
the amount by which the taxpayer’s
income exceeds the threshold, but not
more than 80%.
• Trusts and Estates reach
the highest tax rate at roughly

$12,000 in taxable income, so trusts in
particular may be subject to the higher
income tax rate, capital gain rate (and
the new 3.8% surtax on investment
income mentioned below).
Annual Extenders. The Act also
extended a number of credits and
deductions that have been extended
year by year for a long time, and did
not make them “permanent.” They
include the charitable contribution
of an IRA (discussed below), the
American Opportunity tax credit,
more favorable conservation easement
rules, more favorable depreciation
rules, the wind energy credit, and
research and development credits.
Health Care Act Changes. Finally,
changes taking place in 2013 include
raising the medical expense deduction
to 10% of Adjusted Gross Income
from 7.5%, and the new 3.8% surtax
on net investment income for single
taxpayers with $200,000 “modified”
adjusted gross income and $250,000
for married filing jointly.

CHARITABLE IRA
ROLLOVER IS
BACK - JANUARY 31st
DEADLINE FOR 2012
ROLLOVERS
The Charitable IRA
Rollover is back for
2012 and 2013! The
American Taxpayer
Relief Act of 2012
(ATRA)
enacted
January 2, 2013,
extended the IRA charitable rollover
rules which were originally put in place
in 2006, and expired at the end of
2011. This provision allows individuals
who are 70 ½ or older to transfer (or
“rollover”) up to $100,000 per year
from their IRAs to most charities on
a “tax neutral” basis if the transfer is

a “qualified charitable distribution”
and satisfies certain rules. Qualified
Charitable Distributions will not count
as taxable income to the individual
(as would usually be the case in any
other distribution from an IRA) but
no charitable income tax deduction is
allowed for the contribution. Transfers
must be directly from the IRA trustee
to the charity to qualify. Additionally,
transfers to private foundations,
donor advised funds, supporting
organizations or split-interest trusts
(such as charitable remainder or
charitable lead trusts) do not qualify
for this special treatment. Because the
charitable IRA rollover had expired
in 2011 and has now been reinstated
retroactively for 2012, taxpayers are
also allowed to treat distributions from
IRAs made after November 20, 2012
and before January 31, 2013 as a
charitable IRA rollover for 2012, if that
distribution is made in cash to charity
before January 31, 2013. As a result,
taxpayers can give up to $200,000 to
charity from their IRAs in 2013 (with
$100,000 treated as given in 2012) if
they act quickly. Contact us or your
IRA plan administrator to learn more.
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