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NEWS OF THE FIRM
Herb Tucker and Marc Darling co-authored
an article on the 2013 Revised Colorado
Dead Man’s Statute which was published
in the September, 2013 issue of The
Colorado Lawyer.
Marc Darling was honored as the recipient
of the R. Sterling Ambler Award by the
Trust & Estate Section of the Colorado Bar
Association at the Annual Trust & Estate
Section dinner held on October 17, 2013.
The R. Sterling Ambler Award is given for
outstanding contributions to the trust and
estate practice in the State of Colorado.
Congratulations Marc!
Alison Zinn was elected as President-Elect of
the Colorado Women’s Bar Association for the
2013-2014 board year. Congratulations Alison!
Mark Donovan, a paralegal in our Estate
Administration practice, was honored by
the Rotary Club of Denver as the “New
Rotarian of the Year 2012-2013” for his
outstanding and extensive work with Club 31.
Congratulations Mark!

FEDERAL TAX
UPDATE
Annual Exclusion Gifts:
The gift tax annual
exclusion is $14,000 per
donee this year, and will
stay at that amount in
2014. Such gifts do not
have to be reported on a
gift tax return, unless you
also make taxable gifts
for the year that do require such a return. Annual
exclusion gifts must be gifts of a “present
interest”, so should be made (1) directly to the
donees, (2) to a trust with “crummey” withdrawal powers, or (3) to a 2503(c) trust for
minors. Remember to make your 2013 annual
exclusion gifts early enough so that they can be
deposited and clear your account before the end
of the year. Then consider making your 2014
annual exclusion gifts in January!

Gift, Estate and GST Exemption: In 2014, the
gift, estate and generation-skipping transfer
(GST) tax exemption will increase from
$5,250,000 to $5,340,000.
Charitable IRA Rollover Expiring: Yet again,
the charitable rollover directly from an IRA to a
public charity by a taxpayer who is at least age
70½ is scheduled to end December 31, 2013.
Congress extended it through 2013 and
retroactively applied it to 2012 by the tax bill
passed at the end of last year. This is a great
way to support your favorite public charity
with a direct transfer of up to $100,000 from
an IRA to the charity. This will qualify for
your minimum required distribution for 2013.
Same Sex Marriage and the Windsor Case:
As mentioned in our summer newsletter, the
U.S. Supreme Court in Windsor v. U.S., 111
AFTR 2d 2013-2385, struck down federal
DOMA (Defense of Marriage Act) for federal
law purposes. The decision means that same
sex couples who are legally married under
state law must be treated as married for
federal purposes. There is still some uncertainty how that decision would affect same
sex couples validly married under the laws
of other jurisdictions, but reside in Colorado.
Colorado passed the Civil Union Act effective May 1, 2013, and it provides that same
sex married couples will be deemed to be
partners in a civil union for Colorado state
law purposes. Some federal agencies have
started to issue regulations addressing the
treatment of couples who are validly married
in one state and move to another state that
does not recognize same sex marriages. In
Revenue Ruling 2013-17, the U.S. Treasury
ruled that couples who are validly married in
the state where the marriage occurs will be
treated as “married” for all income, estate and
gift tax purposes, even if they live in a state
that does not recognize their marriage. This
is the so-called “state of celebration” rule.
Therefore, same sex couples who reside in
Colorado but were validly married in another
jurisdiction must file their federal income
tax returns either as married filing jointly or
married filing separately, but not as single
taxpayers. For any open tax years, claims for
refund could be filed.

There is still uncertainty about what Colorado
state income tax returns must be filed: the
Civil Union Act “converts” their marriage to
a civil union for state law purposes, which is
expressly not marriage. However, whether
Colorado law can take away a right such as
this will almost certainly be challenged in the
courts. The Colorado Department of Revenue
has withdrawn a September 23, 2013 release
in which they said that joint returns should
be filed, pending an opinion by the Colorado
Attorney General. The Taxation Section of the
Colorado Bar Association is trying to address
this issue with the Department of Revenue.
The IRS ruling that applies the “state of celebration” rule to determining marital status
affects not only joint filing of income tax
returns, but also the marital deduction for gift
and estate tax purposes, and the application of
the “portability” of a deceased spouse’s unused
exemption. The Employee Benefits Security
Administration, a part of the Department
of Labor, also issued an announcement
on September 26, 2013 that the “state of
celebration” rule will apply for purposes of
determining “spouse” under ERISA plans.
This will apply to spousal rollovers of retirement benefits, waivers of spousal annuities,
COBRA coverage, and QDROs on divorce.
On the other hand, the Social Security
Administration is apparently adopting a “state
of domicile” rule for qualification for spousal
benefits under Social Security. Under a
Program Operations Manual System (POMS)
issued August 9, 2013, the state of celebration is to be considered, but also the state of
residence when benefits are applied for. Civil
unions are not marriage, and will not create
eligibility for Social Security.
2012 Substantial Gifts: Because of the
uncertainty last year about a possible reduction in the gift and estate tax exemption to
$1 million, a number of persons made
significant gifts toward the end of 2012 to take
advantage of the then-$5.12 million gift tax
exemption. Gift tax returns (Form 709) should
have been filed reporting those gifts either by
April 15, 2013 or, if the taxpayer’s income tax
return was extended, by October 15, 2013.
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If gift tax returns were not filed, that should
be corrected as soon as possible. While there
may not be any penalty for a late filing if no
gift tax would be due, there are advantages to
filing timely, especially with respect to allocation of GST exemption, and a QTIP election
cannot be made on a late return.
Because many of these gifts were made at the
end of the year, and in some haste, care should
be taken to be sure the assets were properly
transferred, and the gifts are being properly
administered under the trust agreement terms.
Some of the trusts may have included some
flexible terms, or appointed “trust protectors”
so that changes could be made as appropriate.
This would be a good time to review the gifts
and the trust terms, and determine if any revisions are needed.
Finally, as a result of the use of a major part
or all of the applicable gift, estate and GST
exemption in a lifetime gift, you should review
the formula clause in your Will or Revocable
Trust to determine if a change needs to be
made. Generally, if a “pecuniary” formula is
used (for example, “I give an amount equal
to the estate tax exemption available at my
death to a Family Trust”), that formula should
define the smaller amount to avoid unwanted
capital gains taxes at the time of funding the
gift. When your Will or Revocable Trust
was prepared and if it was assumed that
the major part of the estate would pass to a
Family Trust or Credit Shelter Trust (about
$5 million), a pecuniary marital formula was
probably used, allocating any excess amount
over the exemption to a Marital Trust. Now,
however, if most of the exemption was used
in a lifetime gift, the pecuniary formula may
define the larger gift, causing capital gains
to be realized on all assets allocated to that
gift. This is a fairly complex issue, but our
point is that the formula provisions should be
reviewed for each married client who made a
substantial 2012 gift.
Portability of Unused Exemption vs. Stepped
Up Basis: As we have reviewed in past newsletters, in the 2010 Tax Act, the concept of
“portability” of a deceased spouse’s unused
gift and estate tax (but not GST) exemption
was introduced. At a first spouse’s death,
and only if an estate tax return (Form 706)
is timely filed, the unused exemption of that
deceased spouse is added to the surviving
spouse’s gift and estate tax exemption.
Prior to portability, it was necessary usually

to create a Credit Shelter Trust at the first
spouse’s death in order to use that spouse’s
exemption. There are still reasons to create
a Credit Shelter Trust at the first spouse’s
death instead of relying solely on portability,
including: (1) protecting the trust assets from
creditor claims, (2) protecting the trust assets
from claims of a new spouse of the surviving
spouse, (3) removing future appreciation
from the surviving spouse’s estate, and (4) not
running the risk of losing the unused exemption by failing to timely file the Form 706.
However, assets in a Credit Shelter Trust do
not typically receive a stepped up basis at
the surviving spouse’s death because they
are not included in the spouse’s estate. This
can cause increased capital gains taxes on
those assets (especially for rental properties
that may have been fully depreciated), rather
than if they were included in the spouse’s
estate and received a stepped up basis. With
the increased estate tax exemptions and
portability, there may be no estate tax due at
the surviving spouse’s death, but fairly high
capital gains taxes.
In this situation, consideration should be
given to taking actions that will subject the
assets to estate tax in the surviving spouse’s
estate to obtain the stepped up basis. Some
options include: (1) the trust agreement or
Will may give the trustee discretion to simply
distribute the assets to the spouse; (2) the trust
agreement or Will may give the trustee or a
trust protector authority to grant the spouse a
general power of appointment over the trust;
or (3) the trustee (who may be the spouse)
may commingle the trust assets with his or her
own assets, or otherwise fail to treat the trust
as a separate entity (so that the trust is ignored
and treated as the spouse’s own assets). With
the third option, we usually caution our clients
not to take actions that jeopardize the Credit
Shelter Trust, but in the situation where we
were unable to accomplish either of the first
two options during the spouse’s life, it might
be possible to argue the third.
New Taxes and Year-End Planning: Effective
in 2013, the 3.8% Medicare tax applies to the
lesser of (1) net investment income or (2) the
excess of modified adjusted gross income
over a threshold amount ($250,000 for joint
filers; $200,000 for single taxpayers, and
about $12,000 for estates and trusts). In addition, a 0.9% Medicare tax will apply to earned
income over $250,000 for married filing
jointly and $200,000 for single taxpayers.
Income from active businesses is not “investment income” but the IRS is interpreting that

rule very strictly for business interests owned
by an Estate or Trust. Especially because of the
low threshold for an estate or trust, the trustee
must be especially cognizant of reviewing
distributions that will subject investment
income to tax on a beneficiary’s return, if that
will avoid the extra tax. You should review
with your accountant whether any steps
should be taken to accelerate deductions into
2013 (such as paying by credit card), or postponing income until 2014. You should also
review with your investment advisor whether
any capital losses should be realized (and then
maybe buying back in at least 31 days later), to
offset capital gains. Higher-income taxpayers
who will be taxed on the highest rate of 39.6%
will also be taxed at 20% on long-term capital
gains instead of 15%.

NO-CONTEST
CLAUSES
With increased litigation
involving decedents’
estates, many estate
planning attorneys put
“no-contest” clauses in
their client’s will or
trust in an effort to
insulate their client and
his or her estate from
expensive will or trust contests. A no-contest
clause typically provides that a beneficiary of
a will or trust forfeits any benefits under the
document in the event that he or she challenges the validity of the document or any of
its provisions. No-contest clauses in wills or
trusts are generally not favored by courts,
which will go out of their way for public
policy reasons to find these types of clauses
invalid. Most cases throughout the United
States hold that no-contest clauses should be
strictly construed and that forfeiture of a gift
under a will or trust should be avoided if at
all possible.
A typical no-contest trust clause provides: If
any beneficiary, other than the settlor, shall in
any manner “directly or indirectly” attempt
to contest or oppose the validity of this agreement, including any amendments thereto,
or commences or prosecutes any legal
proceeding to set aside this agreement, then
in such events such beneficiary shall forfeit
his or her share, cease to have any right or
interest in the trust property or will be deemed
to have predeceased the settlor.
No-contest clauses are generally not triggered
by actions to construe a document in question
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or by actions challenging the fiduciary’s
administration of the estate or trust. Although
the Colorado Probate Code only addresses
no-contest clauses in wills, there is no logical
or justifiable reason why no-contest clauses
could not also be inserted in donative transfer
documents, as well as revocable or irrevocable trusts.
The Colorado Probate Code contains a provision governing the enforceability of no-contest
clauses. C.R.S. § 15-12-905 provides that:
“A provision in a will purporting to penalize
any interested person for contesting the will
or instituting other proceedings relating to
the estate is unenforceable if probable cause
exists for instituting proceedings.”
There is one Colorado Court of Appeals case,
In Re Estate of Peppler, which has interpreted
the above referenced statute. In Peppler, the
Colorado Court of Appeals held: “probable
cause means the existence, at the time of
the initiation of the proceedings, of evidence
which would lead a reasonable person,
properly informed and advised, to conclude
that there is a substantial likelihood that the
contest or attack (to the will or trust) would be
successful.” The existence of probable cause
rests on whether the beneficiary, before filing
his or her contest, relied on the advice of a
disinterested attorney who was hired in good
faith and after full disclosure of the facts.
In the Peppler case, the testator Henry
Peppler (“Henry”) executed a will in
1984 that included a $40,000 devise to his
daughter, Gladys, and left the remainder of
his estate, consisting of his farm property in
Loveland, to his son, Kent. The 1984 Will
contained a no-contest clause providing that:
“If any devisee, directly or indirectly, initiates
legal action to contest or attack the validity
of this will or becomes an adverse party in a
proceeding for its probate, such person shall
forfeit his or her entire interest hereunder ...”
In 1992, Henry was placed in a long-term
care facility. Gladys obtained a copy of
Henry’s 1984 Will and, without her father’s
permission, had it reviewed by her own
attorney. Gladys then asked her own attorney
to prepare a new will for her father. Gladys’
attorney prepared the will without ever
meeting with Henry. The new will (the
“1992 Will”) conveyed substantially more
of Henry’s assets to Gladys than the earlier
1984 Will.

Henry’s son, Kent, objected to the probate
of the 1992 Will on the grounds that Henry
lacked testamentary capacity and was
subjected to undue influence by Gladys at the
time of the preparation and execution of his
1992 Will. After a three day trial, the district
court denied admission of the 1992 Will to
formal probate after finding that Henry lacked
testamentary capacity and that the 1992 Will
was the product of undue influence exercised
by Gladys. Instead, the district court admitted
the 1984 Will to probate. Kent, as Personal
Representative, then filed a Petition to
enforce the no-contest clause in the 1984 Will
asserting that Gladys forfeited her $40,000
devise under that document. The trial court
held that Gladys did not directly or indirectly
contest the 1984 Will by seeking the probate
of the 1992 Will and, therefore, there was no
direct or indirect attack of the 1984 Will.
Henry’s son, Kent, appealed the district
court’s findings regarding the application of
the no-contest clause. The Colorado Court of
Appeals found that the district court erred in
concluding that Gladys’ acts did not constitute an attack on the 1984 Will. The Court
of Appeals stated that the act of offering the
subsequent will for probate could constitute a
contest within the meaning of the no-contest
clause. The Colorado Court of Appeals also
indicated that no-contest clauses are phrased
in a variety of ways and whether a beneficiary’s acts have violated the clause depends
on how broadly the clause is drafted. One
of the key factors in the Colorado Court of
Appeals’ determination of probable cause
was whether the beneficiary relied on the
advice of disinterested counsel in good faith
after full disclosure of the facts. Ultimately,
the Court of Appeals found that Gladys was
well intended and seemed to have been doing
what she thought was right, concluding she
had probable cause to challenge the 1984
Will and seek the admission of the 1992 Will.
Kent’s counsel, Wade Ash, made a compelling
argument that the district court’s finding of
undue influence, as a matter of law, precluded
her from meeting the good faith probable
cause exception. However, this argument was
rejected by the Court of Appeals.
If you are faced with a difficult decision as
to whether or not you should challenge a
will or trust containing a no-contest clause,
you should carefully review with your
attorney the no-contest clause to determine
its applicability to a variety of potential legal
challenges. For example, many clauses are
not triggered by actions such as construction of the will or trust or challenging the

fiduciary’s administration. If your attorney
recommends that you file a contest to a will
or trust containing a no-contest clause, you
should have your case reviewed by an independent attorney who should provide you
with a written opinion as to the fact that there
is probable cause to support claims of undue
influence, lack of testamentary capacity,
fraud, forgery or mistake which would render
the no-contest clause unenforceable.
Many times, the probable cause standard may
create a difficult scenario for your attorney in
terms of advising you whether to file a will or
trust contest because discovery often cannot
begin without filing an objection. Therefore,
it may not be possible to obtain full information regarding all the pertinent facts without
reviewing the decedent’s medical records and
the drafting attorney’s estate planning file.
Under these circumstances, it may be prudent
to request a preliminary hearing to conduct
discovery and determine whether there is
sufficient cause to challenge the will or trust.
A finding by the court that there is probable
cause to bring a will or trust contest would
avoid triggering the clause during the will or
trust contest litigation. The disadvantages of
a preliminary hearing to determine probable
cause is the expense of such proceeding,
combined with the fact that the contestant is
disclosing to the proponent in advance of the
will or trust contest, the relative strengths and
weaknesses of his or her case.
It is anticipated in our litigious society
that drafting attorneys will continue to use
no-contest clauses in an attempt to deter will
and trust litigation. If you are considering
using a no-contest clause in your own will
or trust, you should consider leaving the
disinherited party at least a token gift. An
individual who is completely disinherited by a
will or trust has nothing to lose by challenging
that will or trust. So if you wish to disinherit
an individual, but are concerned about the
possibility of a challenge by that individual,
you should provide a modest bequest to the
otherwise disinherited individual in order to
create a risk of forfeiture.

❦❦❦
IRS Circular 230 Notice: To ensure
compliance with requirements imposed
by the IRS, we inform you that any tax
advice included in this written or electronic
communication was not intended or
written to be used, and it cannot be used
by the taxpayer, for the purpose of avoiding
any penalties that may be imposed on
the taxpayer by any governmental taxing
authority or agency.
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