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also free parking on the 4th floor of the parking garage. Handicapped parking is on the
South side of the building.

James Wade will be recognized as a Life Member
at the 9th Annual Meeting of The American Law
Institute on May 21, 2013 at the Ritz-Carlton
Hotel in Washington, D.C. This “special-status
membership” is in recognition of his achievement of 25 years of loyalty and devoted service
to the Institute. Congratulations Jim!
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Marc Darling is beginning a 6-month sabbatical on July 1, 2013. This will be an exciting
time for Marc and for the firm as well! We
have no doubt Marc will enjoy some great
adventures while he’s out, and this is also an
opportunity for our firm to introduce some of
our other attorneys to our clients. Rest assured
that before Marc’s departure, he will identify
the attorney who will take charge of any of
your existing matters during his absence (the
paralegal on the matter will not change), and
he will ensure that the attorney is up to date on
your matter (at no charge to you), so there will
be a smooth transition. Marc has agreed to be
available during his absence as necessary for
consultation with the office. Feel free to consult
us if you have questions about your representation. We are ready and willing to handle any
new matters which arise during this interim
period. Once Marc returns, we’ll be sure to
share a story or two about his adventures!

SB 11: Civil Unions.
Effective May 1, 2013,
eligible couples can
enter into civil unions in
Laurie Hunter
Colorado. While same-sex
couples still cannot marry in Colorado, they
can enter into civil unions, which legal relationship gives them many of the same rights
and responsibilities as spouses. Same-sex
couples who have legally married in jurisdictions outside Colorado will automatically be
deemed partners in a civil union with respect
to Colorado law.

Herb Tucker and Greg Washington authored
an article entitled Tortious Interference with
Inheritance which appeared in the May, 2013
issue of The Colorado Lawyer.
We realize that parking has been a bit of a
challenge since we moved. We are hopeful
that things continue to improve but please let
Roxy (our Receptionist) know when you come
in if you have difficulties parking. There is
visitor parking in front of the building (North
side) and also on the East and South sides. If
parking on the South side of the building, we
suggest that you park in the 2 hour visitor parking spots outside the garage. If you believe
you will be in our office longer than 2 hours,
please let Roxy know what your license plate
number is and she can let the building know,
so they don’t issue you a ticket for exceeding
the time limit (or you can park in other visitor
parking without a time limit). If you do not
find visitor parking outside the garage, there is

The Colorado legislature passed a number of
bills this year that affect
estate planning.

Colorado Rights Now Available to Partners
in a Civil Union: This is not a complete list,
but the rights include: the right to inherit from
each other; receive exempt property and family allowance (currently $31,000 for each
allowance) in the estate of a deceased partner;
elective share rights for a surviving partner;
presumption of joint tenancy ownership of
tangible personal property on the death of a
partner; right to bring a wrongful death action;
receive workers’ compensation benefits; priority for appointment as conservator, guardian
and personal representative; presumptions as to
parentage of children born to the union; PERA
rights; group benefits for state employees; rights
to visit the partner in hospitals; rights to visit
the partner in correctional facilities; healthcare
proxy decision-makers; family leave benefits;
same priority as spouses for directions as to
disposition of last remains; homestead exemption; immunity from compelled testimony;
inclusion in the list of family members who
have an insurable interest; right to obtain orders
concerning division of property, child support,
child custody and visitation, and awarding of
maintenance on the dissolution of a civil union;
and the same rights to adopt as step-parents.
Rights Not Available to Partners in a Civil
Union: Because Partners in a Civil Union are

not married, there are a number of rights that are
still not available. First, because of the Federal
Defense of Marriage Act (DOMA), many federal rights are not available to partners in a civil
union, including filing joint income tax returns,
Social Security benefits payable to a surviving partner, COBRA benefits after a divorce or
the death of a partner for health insurance, the
tax effects of transfers between partners (subject to gift tax because no marital deduction),
no deduction for payments of maintenance
awarded in the dissolution of a civil union,
no QDRO protection from taxation of a division of a retirement account in a dissolution of
a civil union, no protection from capital gains
or gift tax on transfers of property between
partners on dissolution of a civil union, and no
marital deduction from the federal estate tax
for gifts passing to a surviving partner at death.
The U.S. Supreme Court in Windsor v. U.S., is
considering whether the disallowance of the
estate tax marital deduction to the surviving
spouse in a legal same-sex marriage violates
the equal protection clause of the constitution,
and a decision is expected by June 24, 2013, the
end of this Court’s session. However, even if
the Court rules that same-sex couples who are
legally married under their states’ laws must be
granted the same federal rights as heterosexual
married couples, that ruling will still not apply
to partners in a civil union who are not married.
On the state level, some rights are not entirely
clear: for example, Colorado’s parentage act
has not been updated to the newer uniform act
that addresses artificial reproductive techniques
commonly used for same-sex couples, and
speaks in terms of paternity and maternity, and
marital status. Some practitioners recommend
that same-sex couples still apply for a court
order determining parental status, especially if
other states may be involved in the future. The
Colorado Department of Vital Statistics has not
yet clarified whether it will permit both partners to be listed on the birth certificate of a child
born to the union.
With respect to qualification for Medicaid,
Colorado’s agency has not yet issued guidance
as to whether the assets owned by a partner in
a civil union will be counted in the same manner as the assets of a “community spouse” for
purposes of determining the eligibility of the
incapacitated spouse for Medicaid. Personnel
at the agency have indicated that they are
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leaning toward treating the civil union partners
in the same manner as spouses. The community
spouse asset limit in 2012 was $113,640.
In the context of a dissolution of the civil union,
it is not clear whether court orders affecting
child custody, division of property, or child support and maintenance orders will be enforceable
in states that do not recognize civil unions or
same-sex marriage. It is also not clear when the
civil union has commenced, for schedules determining maintenance or the elective share after
death of a partner. Because a valid same-sex
marriage will be deemed to be a civil union in
Colorado, will the court consider it to start when
the marriage started, or when the couple moved
to Colorado? If a couple has been together for
many years in Colorado, and now enters into a
civil union, does it start on the date of the civil
union, or when the relationship commenced?
For married couples in a divorce, the court will
not look at the prior relationship years.
There is also a difference among the counties
as to how they respond to requests for a civil
union certificate by same-sex couples moving
to Colorado who were legally married elsewhere. Some counties simply attach a Colorado
civil union certification to the marriage certificate; some issue a new civil union certificate,
and some counties give the couple the choice.
The statute did not specify a method for clarifying the civil union status of a couple legally
married in another jurisdiction.
Entering into a civil union will revoke a
Designated Beneficiary Agreement, but is not to
affect the validity of prior Domestic Partnership
Agreements or Cohabitation Agreements. The
terms of such agreements should be reviewed
to determine what effect a civil union may
have. We recommend that such agreements
be amended to specifically state how the parties’ property rights are affected by entering
into a civil union, if the agreement did not
contemplate that such a union might be available. Partners in a civil union can enter into the
same kind of Marital Agreements as married
couples. We will most likely start using different terminology, however: Union Agreements?
This brings us to the next Act adopted by the
Colorado Legislature:
HB 13-1204. Uniform Premarital and
Marital Agreements Act. Colorado adopted
the updated uniform act dealing with marital
agreements. The prior Uniform Act was part
of our law since 1986, and this update followed Colorado’s changes that authorized
post-marital agreements as well as pre-marital
agreements. The Act clarifies the requirements
for valid marital agreements, sets a safe harbor

for valid agreements, but also removes the former unilateral waiver of a surviving spouse’s
rights on death of the first spouse. The Act
applies to agreements that deal with spousal property rights or maintenance, and can
apply to such agreements even if part of other
documents, such as a partnership agreement,
buy-sell agreement, or the like, that are not
contained solely within a “Marital Agreement.”
The new Act takes effect July 1, 2014.
HB 13-1229. Criminal Background Checks
for Firearm Transfers. This Act is effective
July 1, 2013, and requires criminal background
checks for most firearm transfers, subject to a
number of exceptions, some of which apply in
the estate planning or probate context: (a) transfer of an antique firearm; (b) a bona fide gift
or loan between immediate family members;
(c) transfer “by operation of law or because of
the death of a person for whom the prospective
transferor is an executor or administrator of an
estate or a trustee of a trust created in a will;” and
(d) certain “temporary” transfers. This means
that ordinarily guns passing to beneficiaries
under a Will are not subject to the background
checks, but the exception does not include transfers by the trustee of a revocable trust.
SB 13-077. Probate
Omnibus Bill. The
Trust & Estate Section
of the Colorado Bar
Association produced
its usual “omnibus
bill” that involved a
number of changes to
Marc Darling
the Colorado Probate
Code, that will be effective August 8, 2013. The new law modifies
Colorado’s Dead Man’s Statute to make it more
user friendly, particularly in the probate context
in which it often plays a part. It adds to the factors that are to be considered by a judge when
determining the reasonableness of compensation and costs in probate matters, and reaffirms
that nominated and appointed personal representatives have legal standing to determine their
decedent’s probable intent and estate planning
purposes on issues involving the decedent’s
estate, and it allows those representatives to
prosecute or defend their decedent’s intent at
the expense of the estate, resolving a previously
open question in probate proceedings.
The Bill also contains a statute harmonizing the
information of appointment requirements sent
to heirs and beneficiaries (and other interested
persons) with those under the corresponding
probate rule; it modifies the priority of claims
in decedent estates to give child support claims
a higher priority than those of general creditors;
and it makes clear that funds on deposit in bank
accounts and credit unions are subject to collection by affidavit in small estates.

We will now have a statute that makes mandatory the requirement that a court order a
professional evaluation in a conservatorship
proceeding if the respondent requests it. In
order to preserve assets in a conservatorship, the
new law also will provide relief when there are
insufficient funds available to pay all creditors,
by providing a mechanism for the conservator
to request that the protective person’s limited
funds be used for his or her care prior to being
paid to general creditors.
In August, we will have a law that authorizes a
grantor to be reimbursed by the trust for taxes he
or she paid on behalf of their IDGT (intentionally defective grantor trust) without exposing
the trust’s assets to his or her creditors or causing
them to be included in his or her estate. Another
statute will provide protection to trustees under
certain circumstances involving ILITs (irrevocable life insurance trusts). The Bill also adopts,
with some changes, the Uniform Trust Code’s
codification of the law involving revocable
trusts and makes definitional changes to ensure
that revocable trusts in probate are characterized
differently from business trusts.
Finally, the Bill contains new effective date provisions for amendments to the Colorado Probate
Code (other than those affecting “protective
proceedings” like guardianships and conservatorships) that, with one notable exception, will
be uniform with the effective date provisions
of the Uniform Probate Code. The one exception deals with the law of intestacy in which it
will now be clarified that the intestate law in
effect in Colorado at the time of the decedent’s
death controls the identification of the heirs and
the amount of their shares, despite any prior or
future amendments to the laws of intestacy.

FEDERAL TAX
UPDATE
3.8% Medicare Tax. As briefly mentioned
in our January newsletter, starting this year, a
new 3.8% surtax on “net investment income”
will apply to certain taxpayers: Single individuals with more than $200,000 of “modified”
adjusted gross income and married couples
filing jointly with more than $250,000 of “modified” adjusted gross income. For trusts and
estates, the threshold is the amount at which the
entity reaches the highest tax bracket ($11,950
for 2013). The tax only applies to the lesser of
“net investment income” or the taxpayer’s modified adjusted gross income over the threshold.
Net investment income includes dividends, interest, rents, annuities, royalties and capital gains.
Active trade or business income is excluded.
Therefore, the definition of an “active business”
for trusts and estates is very important. Reference
is made in the proposed regulations to the definition of Active Business in Code section 469,

where there must be material participation in
the business. There had been uncertainty about
whether the beneficiary’s or trustee’s activities
in a closely-held business owned by an estate
or trust would be considered for this purpose. It
appears that it is the Trustee’s and not any of the
Beneficiaries’ activities that will be counted, and
the IRS took a very narrow view of the Trustee’s
activities in TAM 201317010, which was
recently released. In the facts in this TAM, the
trustee had appointed a Special Trustee, who was
a shareholder and president of the company, and
clearly materially participated in the business.
The Service ruled that the individual’s actions
as fiduciary were separate from his actions as
employee for the business, so those activities
would not count as activities of the trust, and it
was not an active business as to the trust. For
planning purposes, if an active business is owned
by a trust, the trustee, or possibly a co-trustee as
opposed to a Special Trustee, should participate
in the business decisions in an ongoing and dayto-day basis. For a corporate fiduciary, this could
greatly increase both the costs of acting as trustee
and the risks to the fiduciary.

CLEARING THE
HURDLES OF THE
DEAD MAN’S STATUTE
Colorado has had a Dead
Man’s Statute since 1870.
The Colorado Dead
Man’s Statute is a rule of
evidence that prohibits
a “party” or a “person in
interest with a party” from
testifying as to oral statements of the decedent.
Herb Tucker
The purpose of the statute
is to prevent perjury and false testimony from witnesses as to oral statements of the decedent. The
concern is that without the statute, parties would
be free to offer self-serving testimony as to what
the decedent allegedly told them, which obviously
can’t be rebutted by the deceased person.
The current statute applies this rule of evidence
to both civil and equitable actions in court. The
statute most often comes up in the context of
will and trust disputes, but it also applies to
other civil actions including wrongful death,
personal injury, workers compensation and
common law marriage cases. The statute
not only applies to decedents but also persons incapable of testifying, such as mentally
incompetent persons. Colorado’s Dead Man’s
Statute, however, permits writings, including
written statements by the decedent, so long as
the writing can be properly authenticated as a
writing of the decedent.
Generally, a party to the lawsuit or a person in
interest with a party may not testify as to oral

statements of the decedent unless those statements can be corroborated through trustworthy
testimony or documents (i.e., the testimony
from neutral witnesses who have no stake in the
outcome of the litigation). That is, the corroboration has to come from any other competent
witness or from trustworthy documentary evidence. For example, the attorney who drafts
your will or trust is permitted to testify as to his
conversations with you reflecting your intent
as to the disposition of your estate. After you
are deceased, the drafting attorney’s notes and
estate planning files are critical documentary
evidence which can be used to corroborate the
testimony of your spouse and family members
who are either a party, or a person in interest
with a party, in the litigation.
Some clever lawyers have argued that the
actual will or trust document at issue in the case
constitutes sufficient material evidence for corroboration. However, this is a weak argument
in that the document at issue would not be
trustworthy and, therefore, could not be used to
corroborate otherwise incompetent testimony
concerning the decedent’s oral statements.
Courts and attorneys have struggled with what
a “person in interest with a party” means. A
“person in interest with a party” must have a
significant financial interest, which is not speculative, regarding the outcome of the litigation.
Over the years, issues have arisen regarding
whether a non-party spouse may corroborate
his/her party spouse’s testimony for purposes
of the Dead Man’s Statute. Presumably, the
Dead Man’s Statute would also apply to a
“designated beneficiary” or a “partner to a
civil union”. One would logically assume
in most instances that a husband and wife
would support each other’s testimony since
they would presumably share in any monetary
award as a result of prevailing in a lawsuit. The
courts must determine whether the non-party
spouse’s testimony is sufficiently trustworthy
to corroborate his/her spouse’s testimony. In
order to determine whether the proposed testimony is trustworthy, the Judge will first have
to determine whether the non-party spouse is
sufficiently aligned with his/her party spouse
so as to have a significant financial interest in
the outcome of the litigation. If the Court finds
the non-party spouse has a significant financial interest, then his or her testimony must be
corroborated. If the testimony is determined
by the Judge to be untrustworthy, then the testimony of the non-party spouse must also be
corroborated by a neutral witness or through
other trustworthy evidence. If, for example,
the wife admitted in her deposition testimony
that her husband told her he was going to share
his inheritance with her should he prevail in
the litigation, then the court, in its sole discretion, could find that the testimony standing
alone is untrustworthy.

In summary, the Dead Man’s Statute permits
the following evidence:
• The admission of written documents
signed or prepared by the decedent.
• Testimony about the decedent’s oral statements from witnesses who are neither a “party”
nor a “person in interest with a party”.
• Witnesses remain free to testify concerning what they said, thought, did, observed, or
intended.
• A “party” or a “person in interest with a
party” is permitted to testify concerning an oral
statement by decedent if the statement is corroborated by material evidence of a trustworthy
nature.
The preservation of corroborating evidence
after your death may become instrumental in
permitting your surviving spouse, family members and their spouses to testify if your will or
trust is contested. The best corroborating evidence regarding one’s testamentary intent and
capacity comes from your drafting attorney
as well as your treating physician, who have
“no dog in the fight”. Records of your estate
planning meetings as well as medical records
pertaining to your mental status may be important corroborating evidence of your intent and
testamentary capacity after you are deceased.
Given the fact that most will contests may come
about many years after your will or trust is prepared, it may be a good idea for you to maintain
and preserve your own records, which would
provide corroborating evidence to support testimony from parties or persons in interest with
a party. In order to preserve such records, it
may be important for you to retain in your safe
deposit box copies of your estate planning file,
including your attorney’s notes and memos, as
well as your medical records. You should also
keep all documents prepared by you or signed
by you which reflect your intent concerning the
distribution of your estate.
During the estate planning process, you need
to be candid with your attorney so he/she can
memorialize the reasons why you are making
a certain disposition of your estate. This would
include written documentation explaining the
reasons why you would intentionally disinherit
a family member or make dispositions to nonfamily members, including charities.

❦❦❦
IRS Circular 230 Notice: To ensure
compliance with requirements imposed
by the IRS, we inform you that any tax
advice included in this written or electronic
communication was not intended or
written to be used, and it cannot be used
by the taxpayer, for the purpose of avoiding
any penalties that may be imposed on
the taxpayer by any governmental taxing
authority or agency.
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