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N E W S L E T T E R
NEWS OF THE FIRM

Herb Tucker and Marc Darling made a
presentation to the Litigation Section
Council of the Colorado Bar
Association concerning proposed
revisions to the Dead Man’s Statute on
November 5, 2011.

Marc Darling and Josie Faix participated
in a panel discussion with the Elder Law
Society on November 8, 2011 on the
topic of the practice of Elder Law. The
Elder Law Society is a student
organization of the University of
Denver Sturm College of Law.

Marc Darling will be presenting “The
New Compensation and Cost Recovery
Legislation” to the Trust & Estate
Section of the Colorado Bar
Association on December 5, 2011.
Topics covered will include a general
discussion of the statute, recovery of
reasonable compensation and costs,
factors
in
determining
the
reasonableness of compensation and
costs, fee disputes: process and
procedure, assessment of
and
limitations on compensation and costs,
and strategies that are evolving to deal
with these provisions. Marc Darling
also co-presented with Marcie
McMinimee and former Denver
Probate Judge C. Jean Stewart, on the
new compensation and cost recovery
statute at the Elder Law Retreat in
Denver, Colorado in August, 2011.

James Wade, Herb Tucker, Marc
Darling and Laurie Hunter have all
again been named by their peers as
Best Lawyers in America. Marc
Darling was also named the Colorado
Best Lawyers® 2012 Litigation - Trusts
& Estates Lawyer of the Year. Wade
Ash Woods Hill & Farley, P.C. was also
named in the U.S. News-Best Lawyers®
“Best Law Firms” Metropolitan
First-Tier Rankings as the 2011-2012
Best Law Firm in Colorado in Trusts &
Estates Law.
Alison Zinn was nominated as a
candidate for the Gary McPherson

December 2011

Outstanding Young Lawyer Award plan accounts for education expenses.
given by the Colorado Bar Association For purposes of the Colorado income tax
deduction, gifts made to the Colorado
Young Lawyers Division.
529 plan account before April 15, 2012
On August 31, 2011, we launched the can be considered as 2011 gifts.
“Colorado Probate Blog”. The Blog is
housed on the home page of our Charitable Contribution of IRA.
website and you may subscribe to it by Unless Congress extends this benefit, the
clicking on one of the blogs and ability of taxpayers at least age 70 ½ to
entering your email address. Once contribute an IRA up to $100,000 in value
subscribed, you will receive an email directly to a public charity without having
each time we make a post. Our blog to report the IRA as taxable income
provides newsworthy and timely followed by a charitable deduction (which
information about changes in the law, does not offset the income 100%) will end
news of our firm, etc. You can also as of December 31, 2011. Such a
search our blogs for topics of interest. contribution will also satisfy the
Minimum
Required
As our blog traffic increases, you may taxpayer’s
also find our blog through the internet Distribution for the year. If you are
when searching for topics we have considering taking advantage of Code
section 408(d)(8)(F), be sure to get the
addressed.
contribution started well before the end
As is customary, the firm made its of the year.
annual donation of law books to the
Cherry Creek Branch of the Denver New Rules for Estates of 2011
Decedents who Have a Surviving
Public Library.
Spouse. For decedents dying in 2011,
the “unused estate tax exemption” of the
first
spouse to die is “portable” to the
FEDERAL TAX ALERTS
surviving spouse. This means that the
unused exemption is added to the gift
and estate tax exemption of the surviving
spouse, potentially doubling the
By Laurie A. Hunter
survivor’s exemption. With a $5 million
exemption in 2011, this means that the
There are a number
surviving spouse could have a $10 million
of federal tax issues
exemption for both estate and gift tax
that should be conpurposes. The exemption stays the same
sidered for possible
in 2012 (adjusted for inflation), but if
action before the end
Congress fails to act, the exemption will
of the year.
reduce to $1 million in 2013. The IRS
Annual Exclusion Gifts and Gift released guidance this fall for personal
Timing. The gift tax annual exclusion representatives regarding electing
is $13,000 per donee in 2011, and it portability of the deceased spouse’s
will stay the same in 2012. If you have unused estate tax exclusion amount.
not already made annual exclusion gifts Notice 2011-82 confirms that the
for 2011, be sure to make them before “portability” election must be made on a
the end of the year, and keep in mind timely filed Federal Estate Tax Return
that any checks must be deposited by (Form 706) and provides that the timely
the donees and clear your account filing of a Form 706, “prepared in
before the end of the year to be accordance with the instructions” will
considered 2011 gifts. There is more constitute the making of the portability
flexibility for the timing of charitable election. Therefore, by simply filing the
gifts: the check need only be given to Form 706, the estate will be considered
the charity by the end of the year, even to have elected portability “without the
if it is deposited in 2012. There is also need to make an affirmative statement,
more flexibility with gifts to Section 529 check a box, or otherwise affirmatively
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elect.”
Even though the deceased
spouse’s estate may not exceed $5 million
and would not require the filing of a Form
706, that form must be timely filed to
potentially double the surviving spouse’s
exemption.

How Long Will the $5 Million
Exemption Last? The increase of the
gift tax exemption from $1 million to
$5 million last December took most
practitioners by surprise. Under prior law,
even when the estate tax exemption
increased from $1 million to $3.5 million,
the gift tax exemption stayed at $1 million.
If you are concerned that Congress may
take away this benefit, you may want to
consider using that $5 million exemption
now. There have been Internet rumors
about Congressional action, but they just
seem to be repeated or forwarded by each
recipient without any real substance. Still,
because of the deficit reduction on
Congress’ and the President’s agendas,
this is a possibility. Keep in mind that
gift tax exemption used during lifetime
does reduce the estate tax exemption
available at death. However, all future
appreciation and income earned on the
gifted assets will be outside the estate,
even if the estate tax exemption is later
reduced. If portability applies, the
donor may have up to $10 million in gift
tax exemption available. Some options
for using this higher gift exemption:
(1) forgive promissory notes owed by
children or other beneficiaries;

(2) surviving spouse who is a beneficiary
of a QTIP (qualified terminable interest
property trust) may be able to transfer
the assets in the trust to the remainder
beneficiaries;

(3) leverage the use of the exemption by
making a significant one-time premium
payment on a life insurance policy
owned by an ILIT (irrevocable life
insurance trust);
(4) leverage the use of the exemption
through gifts of limited partnership
interests that qualify for discounted
valuations; or

(5) make gifts to trusts for children or
grandchildren. The gift tax exemption
applies to gifts in excess of the annual
exclusion amount, and a gift tax return
(Form 709) must be filed by the donor’s
due date of the personal Form 1040 to
report taxable gifts and the use of the
exemption.
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Form 8939 and Electing out of
Estate Tax for 2010 Decedents.
Only applicable to estates of 2010
decedents, there is an option to elect
out of the federal estate tax system with
a $5 million exemption, and into the
carryover basis and no estate tax
system. Form 8939 must be filed by
estates electing out of the estate tax
system and into the carryover basis
system. The IRS finally released that
Form in early October 2011, and issued
Notice 2011-91 extending the due date
for Form 8939 to January 17, 2012.
Once Form 8939 is filed, the election is
irrevocable.

2012 Inflation Adjusted Numbers.
Under the Internal Revenue Code,
certain figures affecting estate planning
are adjusted annually for inflation:
Estate, Gift and Generation-Skipping
Transfer Basic Exemptions: $5,120,000
(an increase from $5 million in 2011).

Gift Tax Annual Exclusion: $13,000
(no change).

Gift Tax Annual Exclusion for Gifts to
Non-U.S. Citizen Spouses: $139,000
(an increase from $136,000 in 2011).
Remember that gifts to non-U.S. citizen
spouses are not unlimited.

ESTATE PLANNING - BEING
MINDFUL OF DIVORCE

By James R. Wade

As part of my law
practice I have been
consulting with and
serving as an expert
witness for dissolution
of marriage lawyers
in connection with
“high end” divorces. My responsibility
is generally to review family trusts and
other estate planning documents to
help determine whether any of the
divorcing spouse’s beneficial interest in
trust assets would be classified as
“property” subject to division between
the spouses in a divorce proceeding.
There are some lessons to be learned
here in the estate planning context to
help protect family assets from claims of
a spouse of a child or other relative in a
dissolution proceeding.

Property is characterized as either
“marital” property or “separate”
property. Generally separate property
is allocated 100% to the party who

owns it. Fortunately, from an estate
planning perspective, separate property
includes property which is received by
gift or inheritance. The earnings on
and appreciation in value of separate
property is, however, characterized as
marital property.
In general, all
property which is not separate property
is characterized as marital property and
is subject to division by the divorce
court.
Colorado is a so-called
“equitable” division state which means
that marital property does not have to
be divided equally, but may be divided
on a non-pro rata basis determined to
be equitable by the court. One basis for
an unequal division may be the
disproportionate value of separate
property owned by one of the parties.

One risk is that property which might
otherwise be characterized as separate
property may lose that status if it
becomes commingled with marital
property or otherwise cannot be traced
to its separate property source.

Another basic rule is that the parties
to a marriage (or a planned marriage)
may vary the property law provisions
by a written agreement (commonly
known as a pre-nuptial agreement if
signed before marriage and a postnuptial
agreement
if
signed
afterward). Commonly, these marital
agreements provide that income from
and appreciation in value on separate
property remains separate rather
than being treated as marital
property subject to division under the
divorce statutes.

My experience as a consultant to family
law lawyers has generally focused on
the characterization of beneficial
interests under family trusts as marital
property, separate property, or, in some
cases, as no property interest at all.

Assume that you have a spouse, several
children
and
a
number
of
grandchildren. You want your will to
create a trust or trusts which will
continue following your death, for the
lifetime of your spouse and then for
your children. The trusts (which may
ultimately be separate sub-trusts for
each of the family lines) will ultimately
terminate for the benefit of your
grandchildren.
This kind of trust drafting has many
potential variations involving a number
of questions:
1. Do you want your spouse to receive
all the income during his or her
lifetime? Do you want your spouse to
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receive income only in the discretion of
the trustee?

2. Do you want your spouse and
children to be included in a group of
beneficiaries all of which are eligible for
distributions of income and corpus (a
“spray” trust) or do you want the
beneficiaries’ interests to be successive
rather than concurrent?

3. Do you want a beneficiary to have
certain rights to demand that assets be
withdrawn from the trust; or to make a
provision that, in addition to
entitlement to discretionary distribution, a beneficiary is entitled to
outright distribution at certain ages
(e.g., one-third at age 30 and one-half
of the balance at age 35 and the
balance at age 40)?

4. Do you want one beneficiary (usually
of an older generation) to be able to
take a second look at the family
situation and have the power to
reallocate the remaining trust assets
among younger generation family
members (including the power to
exclude one who would otherwise take
a remainder interest)? This would
generally be characterized as a power
of appointment.

5. Do you want to put limits on the
trustee’s exercise of discretion? Do you
want to try and limit the rights of third
party creditors to attach the interest of
your beneficiaries (via a so-called
“spendthrift clause”)? Do you want to
protect the trust assets from creditors
who provide necessities to the
beneficiaries (like doctors and nurses)?
Do you want to protect the trust assets
from claims against the beneficiaries for
maintenance (alimony) and child support
in the dissolution of marriage context?

Volumes could be written about these
issues and the approaches to dealing with
them. Before getting too far into the
strategies, I have two threshold cautions.

1. It does not, in most cases, make sense
to distort an otherwise attractive estate
plan out of concern for what
theoretically might happen if a
beneficiary gets divorced. If there is an
actual or a real potential concern then
more care is indicated.
2. The extent of protection against
divorce related claims is always going to
be uncertain since, in general, the law
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of the state where the beneficiary
resides (and where the divorce occurs)
will trump the law of the state where
the trust was created and administered
as to how trust interests are
characterized in the dissolution of
marriage proceedings.

Subject to these cautions, there are
some general guidelines in trust
drafting from the perspective of
protection of beneficiary interests in
the divorce context:

1. A beneficial interest whose enjoyment
is dependent upon the exercise of
trustee discretion is apt to be
characterized (at least in Colorado) as
not being a property interest subject to
division. The broader and more
unlimited the grant of discretion, the
more protective.

2. It is better for the trustee of a
discretionary trust to be a person or
institution other than the beneficiary
(or in the case of co-trustees, to assign
the exercise of discretion to the nonbeneficiary trustee). Colorado cases are
fairly liberal in this area but we are
talking about precaution.

3. The creation of rights in a
beneficiary to withdraw assets from a
trust should generally be avoided (again,
here Colorado law is fairly liberal but it
is helpful to avoid even a claim that a
power to withdraw is a property right).

4. Age based distribution rights are
more likely to be characterized as a
property right (separate property) than
are discretionary beneficiary interests;
therefore, leave the timing and
availability of distributions to the
trustee, not to the beneficiary.

5. If a younger generation beneficiary
has a remainder interest in the trust (A to
B in trust for the life of C; remainder at
C’s death to D - D’s interest is
characterized as a remainder interest),
that remainder is likely to be
characterized as a property interest (a
separate property interest, but recall that
the appreciation in value of that interest
may be a marital property interest and
be calculated actuarially). This may be
able to be avoided by granting a power
of appointment to an older generation
beneficiary in a way which could cut out
the remainder beneficiary (thus likely
converting a vested remainder property
interest into a contingent remainder
non-property interest).
6. Don’t count on the protection of
spendthrift clauses. Although Colorado

does not have any cases, there is case
law around the country which, on
public policy grounds, excepts claims
for maintenance and child support
from spendthrift clause protection.

In addition, it goes without saying that
the strongest way to protect family
assets is through the use of marital
agreements.
Caveat: For the
agreement to work there should
generally be a full disclosure of assets
and independent lawyers representing
each of the parties. If the person has
a beneficial interest in a family
irrevocable trust, the existence and
nature of the interest should be
disclosed. This may be tricky where
the existence and nature of “future”
trust interests may not have even been
disclosed by the family to the
beneficiary (possible on account of
some well intentioned benign neglect).
Expectancies to inherit under family
estate planning documents (wills,
revocable trusts, life insurance and the
like) which are revocable are, at least
under Colorado law, considered to be
“mere expectancies” and not property
rights and technically may not need to
be disclosed in marital agreements
(although I often disclose, in the listing
of assets, that a party may have “nonenforceable expectancies to inherit
from that of older generation family
members which may be substantial.”)
Also, in cases where the inheritance
has already been received (and is
separate property for dissolution
purposes) I will recommend the use of
a segregation device (such as an asset
specific revocable trust) to eliminate or
minimize the risk of the property
becoming marital property through
commingling or lack of ability to trace.

If these issues affect your estate
planning, we would be glad to discuss
the matter with you.

www
IRS Circular 230 Notice: To ensure
compliance
with
requirements
imposed by the IRS, we inform you
that any tax advice included in this
written or electronic communication
was not intended or written to be
used, and it cannot be used by the
taxpayer, for the purpose of avoiding
any penalties that may be imposed on
the taxpayer by any governmental
taxing authority or agency.
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AVOIDING BATTLES OVER
PERSONAL PROPERTY
By Herbert E. Tucker

The distribution of
tangible
personal
property is the leading
cause of
family
disputes in probate
administration. More
family disputes are
caused by division of jewelry and family
heirlooms than money. Frequently, these
fights occur in blended families where the
parents may have heirlooms earmarked
for children from a prior marriage, rather
than a second spouse and/or his or her
children. Estate planning lawyers have
developed many techniques to help
reduce these problems and to avoid
having off-duty police officers attend
meetings among family members to select
personal property.
Pre-Mortem Inventory

The best time to settle disputes over
personal property is before you die.
However, many times parents and
children have difficulty discussing the
selection of personal property prior to
the parent’s death. The child feels like
he is being greedy or insensitive in
selecting his or her parent’s property
prior to the parent’s death. Parents in
their later years are also reluctant to
acknowledge their own mortality. The
result is lack of pre-mortem discussion
over the division of personal property.

Ideally, a list should be prepared of all
the significant tangible personal
property to be passed down prior to the
parent’s death. The first step is for the
parent to make a list of all tangible
personal property or a videotape from
which a list can be prepared. It is also
helpful to have a description of the item
which includes the history of the
property if it is a family heirloom. The
next step is to circulate the list to each
of the children with instructions that
the child is to number each item. The
numbers represent the extent of each
child’s desire to have that item in terms
of priority. The children then send the
list back to the parent. The parent can
then prepare a Memorandum for
Disposition of Tangible Personal
Property that lists each item and the
beneficiary who is to receive it.
Memorandums for Disposition of
Tangible Personal Property are
recognized by statute in Colorado and
are valid so long as the Memorandum
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references the decedent’s Will.
Memorandums for Disposition of
Tangible Personal Property can be
prepared before or after the execution of
a Will and may be altered after the Will
is executed.

Post-Mortem
Distribution

Suggestions

for

Unfortunately, many clients fail to
prepare a list or Memorandum for
Disposition of Tangible Personal
Property resulting in a free-for-all at
death. Family members, shortly after
their loved ones are buried, make
claims for the personal property,
reciting prior promises the parent
allegedly made regarding specific items.

There are a variety of methods for
selection of personal property in the
event of a dispute. Usually these
methods involve a game of “chance” to
set the order for the selection of the
items. One method is simply to draw
straws. The long straw goes first, the
next longest second and so on and so
forth. Another method is to use a deck
of cards whereby each beneficiary
draws from the deck and the highest
card selects first, aces being high and
deuces being low in each suit. Suits are
in order of spades, hearts, diamonds
and clubs.

As frequently used in fantasy football
leagues, the order of selection can be
varied whereby the last to pick not only
gets to make that pick, but also another
pick reversing the order of selection
from last to first.

It is helpful sometimes to segregate “big
ticket” items from the rest of the
personal property of lower value.
When dealing with expensive personal
property, silent auctions are helpful
whereby each child is able to submit a
sealed bid offering to purchase the item
from the estate. The highest bidder
gets that item. It is important to
determine prior to a silent auction as to
whether the beneficiaries are using
money that they are to receive from the
estate or their own money. If using
“house” money rather than their own,
it should be understood that their
proportionate share of the estate will be
reduced by the monies they commit to
the purchase of personal property. The
sealed bid method is particularly
effective for items such as sterling silver
or sets of china which cannot be easily
divided and which may have significant
value when compared to the other
personal property.

Grouping items according to
character and value is also sometimes
helpful in reducing conflict. The
Representative,
after
Personal
obtaining appraisals, may group
items based upon value.
The
$10,000 items would be placed in
one group, $5,000 items in another,
$1,000 items in another, etc.
Grouping items according to
character such as jewelry, guns, tools
and equipment is sometimes helpful
in that the decedent’s sons may have
no interest in the jewelry, whereas the
daughters and granddaughters may
find those items highly desirable.
Similarly, guns, tools and equipment
may be highly desirable to the sons
and grandsons but not to the
daughters and granddaughters.

In case two people want the same item,
there is a selection method called the
“dutch treat” or the “shotgun”
selection whereby one party can offer
the item to the other party at fair
market value, and the offeree then has
the option of buying or selling that
particular item at the offered price.
This method guarantees that neither
party will low ball the other for fear the
offer will be redirected back to them.
Appraisals are often helpful to establish
the fair market value prior to
negotiations.

Another tip for distributing family
heirlooms is to create a short
description and prior history of
ownership of certain items. This
greatly increases the importance for
future generations. Remember that
your childhood junk may become your
grandchildren’s heirlooms.

As a final note, in order to avoid costly
fights over your personal property, you
may want to authorize your Personal
Representative to sell the personal
property and divide the proceeds if
your heirs cannot reach an agreement
among themselves.

www
IRS Circular 230 Notice: To ensure
compliance
with
requirements
imposed by the IRS, we inform you
that any tax advice included in this
written or electronic communication
was not intended or written to be
used, and it cannot be used by the
taxpayer, for the purpose of avoiding
any penalties that may be imposed on
the taxpayer by any governmental
taxing authority or agency.
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Please visit our website at www.wadeash.com regularly for more information on our firm, lawyers and publications. This newsletter is for general
informational purposes. It is not legal advice. If you have questions about your specific situation, please call (303) 322-8943 and reference this newsletter.

360 South Monroe Street, Suite 400
Denver, Colorado 80209

(303) 322-8943 Office • (303) 320-7501 Fax
www.wadeash.com

