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NEWS OF THE FIRM
Herb Tucker spoke at the November,
2010 Colorado Bar Association’s
Annual Trust & Estate Law Update in
Denver, Colorado. His presentation,
entitled “Is Your Hand on the
Chopping
Block?
Avoiding
Malpractice” covered some of the
recent case law related to the potential
risks of practicing in the areas of
estate
planning
and
estate
administration, and precautions for
avoiding malpractice.
Marc Darling spoke at the 51st
Annual Conference of the American
Judges Association in October, 2010
which was hosted by The American
Judges Association, The American
Judges Foundation and the Colorado
Judiciary in Denver, Colorado. Marc’s
presentation, entitled “Fee Shifting in
Probate Cases” covered proposed new
legislative changes to the Colorado
Probate Code including new probatespecific factors for determining the
reasonableness of fees, a probate fee
dispute procedure and the court’s
enhanced authority to shift the burden
of fees in certain types of probate
cases.
Spencer Crona recently spoke, along
with Marcie McMinimee of the
Denver Public Administrator’s Office,
at the 2nd Annual Elder Law Retreat
in August, 2010 in Breckenridge,
Colorado. The Retreat was cosponsored by the Elder Law Section of
the Colorado Bar Association and the
Colorado Chapter of the National
Academy of Elder Law Attorneys.
Spencer’s co-presentation, entitled
“Rights of the Elderly Incapacitated
or Disabled Person” focused on legal
strategies for Elder Law attorneys
protecting elderly and/or disabled
clients against financial exploitation.

TAX UPDATE
Federal Tax Issues. As of the date
this newsletter went to press,
Congress has still not acted with
respect to the federal estate and
generation-skipping transfer (GST)
tax issues we have mentioned in our
prior newsletters. To summarize:
2010 Rules. There is no federal
estate or GST tax for decedents dying
in 2010. There is also no Colorado
estate tax for 2010 decedents. There
is a federal gift tax for gifts made in
2010, with the same $1 million
lifetime gift tax exemption that we had
in 2009 and will have in 2011, but the
top tax rate is 35% in 2010 instead of
the 45% rate that applied in 2009
and the 55% top rate for gifts in 2011.
Because there is also no GST
exemption in 2010, we recommend
against making 2010 gifts to trusts for
“skip persons” (usually grandchildren
and younger). You may want to make
direct gifts to skip persons in 2010,
but there are numerous problems
with making outright gifts to minor
beneficiaries. For example, IRS
regulations treat transfers to UTMA
accounts as “trust equivalents.”
Finally, there is no full step-up in basis
for the assets in an estate for a
decedent dying in 2010. Instead, the
estate and beneficiaries will receive a
“carryover basis” from the decedent’s
basis, subject to allocation of a partial
step-up. The personal representative
may allocate up to $1.3 million in
basis step up to assets passing from a
decedent to any beneficiary, plus an
additional $3 million in basis step up
to assets passing to the surviving
spouse or a QTIP Trust for the
spouse. The form for this return has
not yet been prepared by the IRS, but
indications are that it is supposed to
be ready in December. The return
will be due at the same time as the
final 1040 for the decedent (April 15,
2011 unless extended). Unfortunately,

this basis step up is not available for
assets that would have been included in
the decedent’s estate if there were a
federal estate tax, but do not pass from
the decedent, such as assets in a
Marital Trust created by the predeceased spouse of the 2010 decedent.
In addition, while beneficiaries may
experience an increased allocation to
GST exempt testamentary trusts
created by a 2010 decedent because
there is no “transferor” to define future
GST distributions, without any GST
exemption available to allocate to
Nonexempt Trusts created in a prior
estate, the beneficiaries of those trusts
see a disadvantage. The interaction of
the tax code provisions for the strange
year of 2010 makes planning
extremely difficult. We hope that
Treasury will give taxpayers some
guidance once Congress makes clear
what it will do moving forward.
If you have questions about how this
may affect your estate plan and 2010
giving, please give us a call.
2011 Rules “on the books.” If
Congress fails to act, the federal and
Colorado estate taxes will return to the
tax law applicable pre-2001. For estates
of decedents dying in 2011, the federal
estate tax exemption will be $1 million,
and Colorado will receive its share of
the “state death tax credit.” The GST
tax and exemption will also return in
2011; the exemption would be $1.1
million, but indexed for inflation, so it
will be a little more than that. The
GST tax rate will be 55% instead of
45%. The 2001 tax act provides that in
2011, it is as if the 2001 act “had never
been enacted.” It is unknown how this
will apply to GST exemption applied
to transfers before 2010 when the
exemption was $3.5 million. The top
estate tax rate will be 55%, but there
will also be a 5% surtax for the value of
estates between $10 million and $17
million. The Qualified Family Owned
Business Interest (QFOBI) deduction
up to $675,000 will return, but we
should all remember that the QFOBI
deduction plus the “applicable

exclusion amount” cannot exceed $1.3
million, which means that the
maximum QFOBI deduction in 2011
will be $300,000. Step up in basis will
return, for assets included in the
decedent’s estate for estate tax
purposes, so this will include Marital
Trust assets, and other assets includible
in the estate but not technically
“passing from the decedent.” The heirs
and estate will no longer be able to use
the decedent’s home sale exclusion for
sale of a principal residence (it was
personal to the decedent). The top gift
tax rate will increase to 55%.
The Pension Protection Act of 2006
made permanent the 529 Plan
Account provisions in the 2001 tax act,
certain IRA provisions and pension
plan provisions. Those changes will
remain in place in 2011. However, the
changes to Coverdell Education
Accounts (or Education IRAs) were
not made permanent, so the
contribution limit will drop to $500
and lower phaseouts will apply.
Other changes: The capital gains rate
will increase from 15% to 20%, but
only 18% for assets held more than five
years. The 10% income tax bracket
will disappear (lowest rate will be
15%). The top income tax bracket will
rise from 35% to 39.6%. The special
dividend rate will no longer apply. A
number of credits will be lowered,
including the credit for dependent care
expenses and the child credit. The
standard
deduction,
itemized
deductions and personal exemptions
will all be reduced for higher income
taxpayers.
We will attempt to keep you posted on
future developments. It is still possible
that a lame-duck Congress may pass
tax legislation in December, or that the
new Congress will pass legislation early
in 2011.
Annual Exclusion Gifts. The gift
tax annual exclusion is $13,000 in
2010, and will be the same in 2011. If
you have not already made your
annual exclusion gifts for 2010,
remember to do so. And make your
2011 annual exclusion gifts early next
year. If values of assets are still low due
to the recession, this could be a good
time to make gifts.

Many clients want to benefit a loved
one who is, or is likely to be in the
future, receiving benefits that are
based
on
disability
and
income/resource level, such as
Medicaid. In an effort to avoid
inadvertently disqualifying a disabled
beneficiary
from
means-tested
benefits, we often suggest creation of
a “Special Needs Trust” to receive a
gift or inheritance. A Special Needs
Trust is specifically written to avoid
conflict with rules regarding when a
trust is counted as an “available
resource” to a trust beneficiary,
thereby preserving the beneficiary’s
means-tested benefits.
Of course, the rules which control
when a trust is an available resource
can be changed at the federal and state
levels. In an effort to include more
trusts as countable resources, the
federal rules governing “First Party”
Special Needs Trusts changed as of
October 1, 2010, and now state that
any trust which includes an “early
termination” provision (which are
very common) will be counted as
an available resource and could
make a beneficiary ineligible for
benefits.
An “early termination” provision
permits a trustee to terminate a trust
prior to the termination date
described in the trust. We generally
include such a provision in a trust so a
trustee can terminate if:
(a) the trust value is too small to
warrant continuation of the trust; or
(b) the trust assets are counted by a
benefits program as an “available
resource” to the trust beneficiary.
Under (a), the trust assets are usually
distributed to the beneficiary. Under
(b), the Special Needs Trust usually
distributes the trust assets to other
beneficiaries. That is the “hammer”
that was often included in Special
Needs Trusts to try to avoid attempts
by federal and state agencies from
including a trust as a beneficiary’s
countable assets.
The new rules state that an early
termination provision in a “First

Party” Special Needs Trust must (a)
first distribute trust assets to the state
to be reimbursed for Medicaid
payments to the beneficiary; and (b)
distribute any remaining trust amount
to the beneficiary.
If your estate plan includes a “Third
Party” Special Needs Trust, no
changes are necessary. This is a trust
you create for someone else, and is
the kind that is most common. If a
Special Needs Trust is created by the
beneficiary, changes may be
necessary. Please contact us if you
would like us to prepare any changes
for you, or if you want to discuss
Special Needs Trust options. Please
keep in mind that we will bill for
preparing any changes at our usual
hourly rates.

A conservator is appointed in
Colorado in a court proceeding to
manage the financial affairs of one
who the Court finds is unable to do
so. A Guardian is appointed to make
personal decisions such as those
related to health care and living
situation. If the protected person or
respondent is unhappy with the
conservator’s or guardian’s decisions,
he or she may bring an action against
the fiduciary for breach of duty. Then
suppose that a Conservator prevails in
defense of a protected person’s
breach of fiduciary duty claims, but
the full range of litigation has been a
typically arduous and expensive fight.
Mediation was unsuccessful, expert
witnesses had to be retained, written
discovery was propounded, and
several depositions were taken. There
were pretrial motions to argue,
closing arguments to present and
proposed orders to submit for the
court’s ultimate ruling.
Fortunately for the conservator, he or
she may recover reasonable attorney
fees and costs incurred, from the
estate, pursuant to C.R.S. §15-14417(3), the indemnification subsection

PAYMENT OF A
CONSERVATOR’S . . .
(CONT’D.)
of the Uniform Guardianship and
Protective Proceedings Act. C.R.S.
§15-14-417(3) states:
For purposes of this article or
article 16 of this title, if
any guardian, conservator,
special conservator, or courtappointed fiduciary defends
or prosecutes any proceeding
in good faith, whether
successful or not, he or she is
entitled to receive from
the estate his or her
necessary time, expenses, and
disbursements
including
reasonable attorney fees
incurred. Any such person or
fiduciary who is unsuccessful
in defending the propriety of
his or her actions in a breach
of fiduciary duty action shall
not be entitled to recover
expenses under this section to
the extent of any matters on
which such breaches are
found.1
(Emphasis supplied).
It is noteworthy that the quoted
subsection ends with, “. . . to the extent
of any matters on which such breaches
are found.” It does not end with, “. . .
are found, or to the extent a benefit is
not also conferred upon the
respondent as set forth in subsection (1)
of this section.”
Accordingly, there are two components
to the fiduciary-litigation indemnification
subsection. One, any “guardian,
conservator, special conservator or
court-appointed fiduciary” who
defends or prosecutes “any proceeding
in good faith” will be entitled to
recover from the estate his, her or its
reasonable fees and expenses,
including legal fees and expenses and
whether successful in the proceeding or
not, provided the proceeding does not
constitute defense of fiduciary
conduct. A “proceeding” is otherwise
1Note

defined broadly as including “an action
at law and a suit in equity.”2
Two, by reading the logical inverse of
the last sentence of the subsection, any
such fiduciary who successfully defends
his, her or its fiduciary conduct against
“a breach of fiduciary duty action”
shall be “entitled to recover expenses
under this section . . .” (therefore,
reasonable attorney, appointee and
other fees and legal expenses),
including those “expenses incurred in
the defense of fiduciary fees.”3
To the extent C.R.S. §15-14-417(3)
would be construed or amended to add
benefit to the respondent as an
additional condition precedent to
indemnification of the estate,
fiduciaries might well resign upon
being sued for breach rather than be
forced to prove two cases for
indemnification. The challenge such a
construction or amendment would
pose to them would be that even the
faithful fiduciary who successfully
defends against a claim of breach still
could sustain a significant financial loss
if some “benefit” of the litigation
cannot be shown. As a practical, as
well as legal, matter, how would a
respondent “benefit” from the failure
of his or her ill-advised, perhaps
frivolous, breach-of-fiduciary duty
claim?
On the contrary, and correctly read, (in
our opinion) the subsection imposes
only successful defense as the condition
for indemnification by the estate, to the
extent of reasonable fees and expenses.
Such a policy comports with the
surcharge section of the new “judicial
toolbox” statutory scheme.4 C.R.S.
§15-10-504(2) states, in pertinent part:
If a court, after a hearing,
determines that a breach of
fiduciary duty has occurred or
an exercise of power by a
fiduciary has been improper,
the court may surcharge the
fiduciary for any damage or
loss . . . . Such damages may
include . . . attorney fees and
costs.

Thus, surcharge damages for breach of
fiduciary duty may include the attorney
fees and costs incurred in the surcharge
action, as a deterrent to breach of
fiduciary duty. To the extent that
appointee authority in a protective
proceeding is not the same as appointee
authority under a power of attorney, by
which the appointed agent is dutybound to follow the direction of the
principal, there remains the risk that
the respondent could simply sue the
appointee for breach of fiduciary duty
when such appointed fiduciary acts – as
a conservator or guardian perhaps must,
depending on the circumstances – in a
manner contrary to the wishes, yet
conducive to the best interests, of the
respondent protected person.
It appears to be a reasonable publicpolicy conclusion that fiduciary
willingness to serve will be “chilled,” in
circumstances where the appointment
will involve fiduciary decision-making
that the respondent protected person
likely will resist, absent the safeguard of
fiduciary entitlement to indemnification
for successful defense of fiduciary
conduct. Such a safeguard also stands
as a counter to the risk of abuse of
process by an unduly resistive or unduly
influenced respondent.
Without reasonable indemnification for
the appointed fiduciary in difficult
protective proceedings, the concept of
“best interests” may lose its tangible, as
opposed to aspirational, meaning. The
extent to which such indemnification
will be preserved in any statutory repeal
and re-enactment of the compensation
scheme in protective proceedings
remains to be seen.
www
IRS Circular 230 Notice: To ensure
compliance
with
requirements
imposed by the IRS, we inform you that
any tax advice included in this written
or electronic communication was not
intended or written to be used, and it
cannot be used by the taxpayer, for the
purpose of avoiding any penalties that
may be imposed on the taxpayer by any
governmental taxing authority or
agency.

that the subsection is made applicable to trustees by the reference to article 16. Subsection (2) prescribes the criteria for determination of reasonableness of
any fee “referred to in this section or in article 16 of this title . . . .”

2C.R.S.
3See

§15-10-201(41).

C.R.S. §15-14-417(4).

4 C.R.S.

§15-10-501 et seq.
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