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FEDERAL TAX UPDATE

Marc Darling, as Chair of the UPC III and
Compensation and Cost Recovery
Subcommittees of the T&E Section of the
Colorado Bar Association, spent much of the
spring testifying before the legislature. UPC III
(discussed in this newsletter) passed and was
signed into law by the Governor. It goes into
effect on July 1, 2010. The Compensation and
Cost Recovery legislation was not as fortunate.

Estate and GST Taxes. Amazingly,
there is still no resolution to the estate tax
chaos that we reported in our January
2010 newsletter. We continue to operate
in an uncertain landscape: there is no
federal or Colorado estate tax imposed
on estates of decedents dying in 2010,
but there is also only a limited “step up in
basis” of $1.3 million plus $3 million in
assets passing to the spouse or a Qualified
Terminable Interest Property Trust.
2010 may be a good year for terminating
or distributing GST trust assets because
there is no GST tax (unless it’s reinstated
retroactively!), but there is also no
generation-skipping
transfer
tax
exemption to allocate to 2010 transfers to
trusts, so be very careful about making
any additions to trusts that are otherwise
GST exempt. You may want to file a gift
tax return on January 2, 2011 to allocate
GST exemption to 2010 gifts to GST
exempt trusts. If Congress fails to act
even after the election (our next best
window of opportunity), in 2011 the
federal estate tax exemption will be $1
million and the Colorado estate tax will
be reinstated. Stay tuned!

Laurie Hunter spoke at the Basic Estate
Planning CLE in March 2010 on “Planning for
Married Couples with Larger Estates,” and
updated Chapter 1 of the Colorado Estate
Planning Handbook for the update published by
Continuing Legal Education in Colorado, Inc.
in 2010.
Laurie Hunter, Josie Faix, Lisa Clore and
Sharon De Luca prepared the 2010 update for
Jean Stewart’s Colorado Estate Planning, Will
Drafting and Estate Administration Forms
published by Lexis.
Herb Tucker spoke at the June Estate Planning
Retreat in Vail regarding attorney malpractice
issues related to estate planning and estate
administration. Herb has also authored a new
Chapter 48 on “Will Contests” in the Colorado
Estate Planning Handbook.
Josie updated her Chapter 6 on “Non-Probate
Transfers” in the Colorado Estate Planning
Handbook.
Congratulations to Spencer Crona, who
recently became a Fellow of The American
College of Trust and Estate Counsel.
We are pleased to announce that effective
January 1, 2010, Lisa Clore became an
Associate with the firm. Lisa recently earned
her Master of Laws in Taxation from the
University of Denver and will practice in the
areas of Estate Planning, Estate Administration
and Taxation.
We are also pleased to announce that at the end
of May, 2010, Alison Zinn joined the firm as an
Associate. Alison has a broad range of litigation
experience, and will practice in the areas of
Estate and Trust Litigation.
Finally, we are pleased to announce that Brandi
Pruett has joined the firm as a Paralegal. Brandi
has been a litigation paralegal for 8 years and
will assist the Firm in the areas of Estate and
Trust Litigation.

Roth IRA Conversions. As of 2010,
there is no longer an adjusted gross
income limit of $100,000 for conversions
of traditional IRAs to Roth IRAs. For a
traditional IRA, although the account
grows income-tax free, generally all
distributions, whether made to the
participant or to beneficiaries after the
participant’s death, are treated as taxable
income. With a Roth IRA, so long as at
least five years has passed since the
creation of the Roth, distributions are
generally income-tax free both to the
participant and his or her beneficiaries,
and there are no “Minimum Required
Distributions” (MRDs) after age 70 I, as
there are for traditional IRAs. This can
be a significant tax benefit both to the
participant and to the beneficiaries.
Inherited IRAs [those created by
beneficiaries of either traditional IRAs or
401(k)s] cannot be converted to Roth
IRAs, but the following can be converted:
401(k)s, 403(b)s, 457s, profit sharing
plans, and traditional IRAs. If the

conversion is made this year, the taxable
income may be spread over the following
two years. Also, if the conversion is made
this year, but the value of the account later
greatly decreases (or funds to pay the tax
are no longer available), the conversion
can be recharacterized back to the
traditional IRA before the participant’s
personal 1040 is due. If a taxpayer has
significant
charitable
contribution
deductions, net loss deductions, or similar
attributes for 2010, this could be a
particularly favorable year for making the
conversion, especially because the highest
income tax rate may increase in 2011. If
the income taxes can be paid by the
taxpayer with funds outside the IRA, then
the eventual increased value of the Roth
IRA to the beneficiaries will be even
greater. This is a subject that you should
discuss with your financial advisors.
Tax Extender Bill. We are still waiting
for final action on the tax extender bill:
“The American Jobs, Closing Tax
Loopholes and Preventing Outsourcing
Act of 2010.” The House passed the “Tax
Extenders Act of 2009" last December,
and the Senate passed a separate bill in
March. The House passed a more limited
bill right before the Memorial Day recess;
we are waiting for Senate action. The
extender bill would extend a number of
provisions that expired at the end of 2009,
including charitable provisions that may
affect your estate plan: The tax-free
contribution of an IRA to charity by
someone age 70I or older; enhanced
deductions for contributions of food and
book
inventories
and
computer
equipment;
and
the
enhanced
conservation easement provisions. An
Alternative Minimum Tax patch is not
part of this bill.

COLORADO LEGISLATIVE
UPDATE
Colorado Probate Code. As we
reported in our July 2009 Newsletter,
Colorado adopted a uniform law update
to the Colorado Probate Code in the 2009
legislative session, to be effective for estates
of decedents dying on or after July 1, 2010.
Certain technical amendments were made
to that statute by the 2010 legislature, in
SB 199 (sent to the governor on May 26,
2010). A more detailed discussion of the

COLORADO LEGISLATIVE
UPDATE (CONTD).
changes in this statute is included below. In
addition, technical amendments were
made to the Designated Beneficiary
Agreement, including a change to the
Warnings on the agreement form
contained in the statute, and confirmation
that a Designated Beneficiary Agreement
is not a Will.
Living Will. The statutes governing
Colorado’s version of the Living Will
(“Colorado Medical Treatment Decision
Act”) were revised in HB 1025 (signed by
the governor April 15, 2010), effective
August 11, 2010. There is no longer a
suggested form included in the statutes,
although the former statutory form (upon
which our firm’s form is based) is
consistent with the new statutes. The new
statute authorizes directions concerning
persistent vegetative
state. The signatures Takers/
Spouse
of
two
witnesses Survivors
unrelated
to
the
100%
declarant are still Spouse only
required.
Des. Bene
n/a

COLORADO PROBATE CODE
CHANGES, EFFECTIVE
JULY 1, 2010
.
Notarized Will. Prior to July 1, 2010, a valid
Will must be in writing, and signed by the
testator and two witnesses. To be “selfproving,” the signatures must also be notarized,
and the self-proving affidavit must be used. If a
Will is not self-proved then the proponent must
make a prima facie case showing that the Will
has been properly executed. The proponent of
a Will must prove from at least one subscribing
witness, or otherwise (unless the Will is
holographic): (1) the Will was signed by the
testator or by someone in his presence and at
his direction; (2) the testator signed in the
presence of two or more witnesses or that he
acknowledged the document as his will, or
acknowledged his signature on the Will before
the witnesses; and (3) that each witness signed
the Will as witnesses. In addition, a

O nly

MOST.
HB 1122
(signed by the governor
May 26, 2010) adopted
rules
concerning
“Medical Orders for
Scope of Treatment”
or MOST.
The
MOST form includes
basic
information
about the adult person,
his or her signature (or
of his or her medical
agent),
instructions
concerning medical
interventions,
CPR
and the like, and the
signature
of
the
person’s
physician.
This form will have the
authority of a medical
order, as opposed to
the legal documents
prepared by attorneys.
While a person’s
Living
Will
and
Medical Power of
Attorney are often
placed in the safe
deposit box and may
be unavailable in many
medical
treatment
situations, it is hoped
that use of the MOST
form will make it easier
for
health
care
providers and EMTs to
follow a person’s
directions with respect
to medical treatment.
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Intestate Shares. Also effective for
decedents dying on or after July 1, 2010, the
intestate sections are revised per the table below
(that apply to a person dying without a valid
Will):
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“holographic Will” that is in the handwriting of
the testator and signed by the testator (but no
witnesses or notary) is valid. Therefore, a typed
Will that is signed by the testator, but not .
witnesses, is not valid. The Colorado
Legislature has approved the Uniform Probate
Code III, which will be effective in Colorado
on July 1, 2010. The revised Uniform Probate
Code has relaxed the execution requirements
for Wills. Under the changes effective for
decedents dying on or after July 1, 2010, Wills
that are notarized but not witnessed will be
valid. Our firm still recommends using the
“self-proving affidavit” with witnesses and a
notary for Wills so that testimony about the
signing will not usually be required, but this
change in the law to permit notarized Wills
makes it easier to carry out the testator’s intent.

n/a

n/a

n/a

n/a

COLORADO PROBATE
CODE CHANGES,
EFFECTIVE
JULY 1, 2010 (CONTD.)
Cost of Living Adjustments. Dollar
amounts in the Colorado Probate Code will
generally be adjusted for inflation, including
the amounts listed in the intestate statutes,
family allowance and exempt property, in
increments of $1,000.
Parent-Child Relationship. Colorado’s
current intestate statutes refer to the Uniform
Parentage Act in §19-4-101, et seq., which is an
older version of the uniform law, and includes
limited rules about assisted reproduction.
Effective July 1, 2010, the definition of parent
and child for purposes of intestate succession,
and also class gifts in trusts and other
“governing instruments” will be contained in
the Colorado Probate Code. Colorado may
adopt the updated version of the Uniform
Parentage Act which will contain similar rules,
but at this point, that Act has not been adopted.
The changes in the new probate code statutes
include much more detail with respect to
Assisted Reproduction Techniques (“ART”)
generally, adoption, and posthumously
conceived children. The rules of construction
for class gifts in Wills, trusts and other
instruments are default rules only; a document
can always include specific definitions for
“child” or “descendants.” You should review
your documents to determine if definitions in
the Colorado Probate Code are incorporated
“as in effect at my death” (which would include
the new rules), or “as in effect at the date of this
[Will]” (which would perhaps not include the
new rules). Of course, it is always best to be
specific if you know of frozen embryos or other
“genetic material” that may be used by family
members so that you can specify whether or
not children conceived from the use of such
material will be included in class gifts.
Adopted Children. Generally under §15-11119, C.R.S., an adopted child has only one set
of parents: the adoptive parents, and not the
birth or “genetic parents,” for purposes of
inheritance, but there are exceptions, such as
when a stepparent, or “second parent” or a
relative of the genetic parent is adopting the
child and the other parent is the genetic parent.
If an adoptive parent dies before the adoption
is final, in many circumstances the child will still
be considered a “child” but your Will should
include specific definitions to include a child in
that situation.
Assisted Reproduction Generally. Under
§15-11-120, C.R.S., a child conceived by ART
will also have only one set of parents. Fairly
complex rules are included in the statutes for
determining the mother and father, even
though those persons may not be the one who
provided sperm or an egg, or the so-called

“genetic parents.” A donor of sperm, unless he
is the husband of the birth mother, is not the
father. Similarly, a donor of an egg, unless she
is the wife of the sperm donor and the
gestational carrier is carrying the embryo at
their request, is not the mother. While the
statute is complex, in most situations the
identification of a mother, father, and child
seems to follow common sense. The new
statutes also permit a child conceived with
genetic material after the person’s death to be
considered as a “child” if conception occurs
within 36 months after death or birth occurs
within 45 months after death, but there also
must be intent for the child to be treated as a
“child” under the rules in the statute. Again, if
ART applies in your particular situation, we
recommend that you be specific about the
definition of children, descendants, etc. In
addition, if you (or family members) have
frozen embryos or other genetic material with
a clinic, you should be specific in your
paperwork with the clinic about whether or not
children conceived after your death should be
deemed your “children.” The paperwork
should also address what happens in the event
of divorce.

with knowledge of possible genetic material
should give notice to the personal
representative.

Gestational Carrier. Under §15-11-121,
C.R.S., it is clarified that the gestational carrier
will not be the “mother” and that the parents
are those who under the gestational contract
are intended to be the parents.

Prior to the enactment of this section, courts
permitted, under limited circumstances, the
reformation of trusts. The party seeking to
reform a trust was required to demonstrate,
upon clear and convincing evidence, that the
settlor had made a material mistake and that the
terms of the trust, therefore, did not reflect the
settlor’s true intent and, that but for the mistake,
the settlor would have used different terms.
UPC III will now permit wills to be reformed
under the same grounds as a trust. Although
contestants have traditionally had the ability to
allege “mistake” to set aside wills, they now have
an alternative cause of action for reformation
based upon “mistake” of fact or law. Under this
new section of the Colorado Probate Code, an
action to reform a will requires “clear and
convincing evidence” rather than a
“preponderance of the evidence” and,
therefore, it may be more difficult to prove.
Contestants seeking to set aside wills based upon
“mistake” should be careful to make sure they
specifically reference which statutory section
they are relying on to assert that claim.

Class Gifts from Trusts, Etc. Similar
rules to those discussed above for adopted
children and children conceived through ART
will apply under §15-11-705, C.R.S. to class
gifts under Wills, Trusts, and similar
instruments. If your Will makes a distribution
in the future to your “descendants” or another
person’s “descendants” then depending upon
the definitions used in the document, that
distribution could be made taking into account
posthumously conceived children, etc. If you
know that you, or a child of yours, has genetic
material that could be used in the future to
create additional children, then we
recommend that you specifically address that
situation in your documents. But you should
also consider whether the new definitions
should or should not apply when future
distributions are made, and review your
documents to determine whether any changes
are necessary to clarify the application of the
new rules.
Personal Representative’s Liability. In a
departure from the uniform law, Colorado
added a protection in §15-12-703, C.R.S. for
the personal representative if the estate is
distributed without waiting the full 45-month
period for a posthumously conceived child that
could affect the distribution, so long as the
personal representative has not received notice
nor has actual knowledge that a person may
use genetic material to create a child. The
Information of Appointment, form JDF 940
was revised to add a paragraph that anyone

Modification of Wills and other
Documents. Historically, under C.R.S. 1512-407, contestants of a will have had the
opportunity to contest a will on the basis of lack
of capacity, undue influence, fraud, duress,
mistake or revocation by a preponderance of
the evidence. UPC III, effective in Colorado
July 1, 2010, will apply to instruments executed
by decedents dying on or after July 1, 2010.
Courts now have the ability to reform wills to
correct mistakes. C.R.S. § 15-11-806 will
provide:
The court may reform the terms of a
governing instrument (which includes
wills and trusts), even if unambiguous,
to conform to the terms of the
transferor’s intention, if it is proved by
clear and convincing evidence that the
transferor’s intent and the terms of the
governing instrument were affected by
a mistake of fact or law, whether in
expression or inducement.
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IRS Circular 230 Notice: To ensure
compliance with requirements imposed
by the IRS, we inform you that any tax
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electronic communication was not
intended or written to be used, and it
cannot be used by the taxpayer, for the
purpose of avoiding any penalties that
may be imposed on the taxpayer by any
governmental taxing authority or
agency.
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