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TAX UPDATE (CONT'D.)

exclusion amount” cannot exceed $1.3
million, which means that the
maximum QFOBI deduction in 2011
will be $300,000. Step up in basis will
return, for assets included in the
decedent’s estate for estate tax
%urposes so this will include Marital

rust assets, and other assets includible
m the estate but not technically

“passing from the decedent.” The heirs
and estate will no longer be able to use
the decedent’s home sale exclusion for
sale of a principal residence (it was
personal to the decedent). The top gift
tax rate will increase to 55%.

The Pension Protection Act of 2006
made permanent the 529 Plan
Account provisions in the 2001 tax act,
certain provisions and pension
plan provisions. Those changes will
remain in place in 2011. However, the
changes to Coverdell Education
Accounts (or Education IRAs) were
not made permanent, so the
contribution limit will drop to $500
and lower phaseouts will apply.

Other changes: The capital gains rate
will increase from 15% to 20%, but
only 18% for assets held more than five
years. The 10% income tax bracket
will disappear (lowest rate will be
15%). The top income tax bracket will
rise from 35% to 39.6%. The special
dividend rate will no longer apply. A
number of credits will be lowered,
including the credit for dependent care
expenses and the child credit. The
standard deduction, itemized
deductions and personal exemptions
will all be reduced for higher income
taxpayers.

We will attempt to keep you posted on
future developments. It 1s still possible
that a lame-duck Congress may pass
tax legislation in December, or that the
ongress will pass legislation early
m 2011.

Annual Exclusion Gifts. The gift
tax annual exclusion i1s $13,000 in
2010, and will be the same in 2011. If
you have not already made your
annual exclusion gifts for 2010,
remember to do so. And make your
2011 annual exclusion gifts early next
year. If values of assets are still low due
to the recession, this could be a good
time to make gifts.

CHANGE IN RULES FOR
SPECIAL NEEDS TRUSTS

Many clients want to benefit a loved
one who 1s, or is likely to be in the

future, receiving benefits that are
based on disability and
income/resource level, such as

Medicaid. In an effort to avoid
inadvertently disqualifying a disabled
beneficiary  from  means-tested
benefits, we often suggest creation of
a “Special Needs Trust” to receive a
gift or inheritance. A Special Needs
Trust 1s specifically written to avoid
conflict with rules regarding when a
trust is counted as an “available
resource” to a trust beneficiary,
thereby preserving the beneficiary’s
means-tested benefits.

Of course, the rules which control
when a trust is an available resource
can be changed at the federal and state
levels. In an effort to include more
trusts as countable resources, the
federal rules governing “First Party”
Special Needs Trusts changed as of
October 1, 2010, and now state that
any trust which includes an “early
termination” provision (which are
very common) will be counted as
an available resource and could
make a beneficiary ineligible for
benefits.

An “early termination” provision
permits a trustee to terminate a trust
prior to the termination date
described in the trust. We generally
include such a provision in a trust so a
trustee can terminate if:

(a) the trust value 1s too small to
warrant continuation of the trust; or

(b) the trust assets are counted by a
benefits program as an “available
resource” to the trust beneficiary.

Under (a), the trust assets are usually
distributed to the beneficiary. Under
(b), the Special Needs Trust usually
distributes the trust assets to other
beneficiaries. That is the “hammer”
that was often included in Special
Needs Trusts to try to avoid attempts
by federal and state agencies from
including a trust as a beneficiary’s
countable assets.

The new rules state that an early
termination provision in a “First

Party” Special Needs Trust must (a)
first distribute trust assets to the state
to be reimbursed for Medicaid

- payments to the beneficiary; and (b) -

distribute any remaining trust amount
to the beneficiary.

If your estate plan includes a “Third
Party” Special Needs Trust, no
changes are necessary. This is a trust
you create for someone else, and is
the kind that is most common. If a
Special Needs Trust is created by the
beneficiary, changes may be
necessary. Please contact us if you
would like us to prepare any changes
for you, or if you want to discuss
Special Needs Trust options. Please
keep in mind that we will bill for
preparing any changes at our usual
hourly rates.

PAYMENT OF A
CONSERVATOR'’S OR A
GUARDIAN’S LITIGATION

ATTORNEY FEES AND
OTHER LITIGATION
EXPENSES

A conservator 1is appointed in
Colorado in a court proceeding to
manage the financial affairs of one
who the Court finds is unable to do
so. A Guardian is appointed to make
personal decisions such as those
related to health care and living
situation. If the protected person or
respondent is unhappy with the
conservator’s or guardian’s decisions,
he or she may bring an action against
the fiduciary for breach of duty. Then
suppose that a Conservator prevails in
defense of a protected person’s
breach of fiduciary duty claims, but
the full range of litigation has been a
typically arduous and expensive fight.
Mediation was unsuccessful, expert
witnesses had to be retained, written
discovery was propounded, and
several depositions were taken. There
were pretrial motions to argue,
closing arguments to present and
proposed orders to submit for the
court’s ultimate ruling.

Fortunately for the conservator, he or
she may recover reasonable attorney
fees and costs incurred, from the
estate, pursuant to C.R.S. §15-14-
417(3), the indemnification subsection
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