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FIDUCIARIES BEWARE:
YOUR SECRETS MIGHT NOT BE SAFE

By HERBERT E. TUCKER AND MICHELLE R. MIERAS

You are meeting with a new client in just a few hours. He serves as trustee of a fairly large
trust with many beneficiaries, some of whom are not very fond of each other, let alone your client.
Your thoughts immediately focus on the application of the attorney-client privilege to communica-
tions between you and your new client. No? Well even if attorney-client privilege issues don’t top
your fiduciary representation checklist, the complexities of the attorney-client privilege as it applies
to personal representatives and trustees deserve consideration and should play a role in properly
defining the scope of your representation.

While the attorney-client privilege generally prohibits an attorney from disclosing to third
parties communications with and advice to the client', waivers and exceptions eat away at this
protection. The standard waivers and exceptions involved in any representation also apply when
representing a fiduciary. For example, the attorney-client privilege can be impliedly or expressly
waived by the fiduciary client. This could occur through disclosure of the otherwise protected
information to third parties, or by asserting a claim or defense that places that information directly
at issue.” Communications in furtherance of a fraud or crime will also be subject to discovery
pursuant to the crime-fraud exception, as will communications between a testator and his attorney
after the testator’s death through the testamentary exception, to the extent that the communications
relate to the testator’s intent in drafting a will or trust.” In the case of fiduciary representation,
however, a new exception comes into play. The “fiduciary exception” prevents a fiduciary from
asserting the attorney-client privilege against the very beneficiaries on behalf of whom the fiduciary
supposedly acts.*

Colorado sides with the majority of states in recognizing the fiduciary exception to the
attorney-client privilege.® The application also extends to the work product doctrine.® Controversy
remains, however, about the application of the fiduciary exception in certain jurisdictions. The
official comments to Section 813 of the Uniform Trust Code recognize this uncertainty, noting the
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ongoing fension between encourag-
ing Tl and frank disclosure by
ensuring protection and encouraging
proper conduct of a fiduciary by
allowing beneficiaries access to a
fiduciary's communications with
counsel.’

Limitations on the Fiduciary
Exception

The fiduciary exception does

not provide a carte blanche by which
a beneficiary has free access to any
comunication by the fiduciary and
his counsel. The exception cnly
‘applies to those communications
directly related to the administration
of the estate or trust. For example,
cowrts have upheld the attormey-
client privilege Tor communications
between a fiduciary and counsel
retained at his own expense for the
purpose of obtaining advice regard-
ing potential breaches of fiduciary
duty.®

Ratignale Behind the Fiduciary
Exception

Courts applying the fiduciary
exception recognize that the nature of
a fiduciary’s duties to the beneficiar-
ies justifies mitigating the protection
afforded by the attorney-client privi-
lege. As noted by William
McGovern, the fiduciary owes a dufy
of loyalty to the beneficiaries which
by necessity requires the disclosura
of information related to the adminis-
tration of the estate or trust to them.”
A fiduciary indeed has a duty of loy-
alty to the beneficiaries and a duty to
adrminister a trust or estate with their
interests in mind. This duty should
prevent the fiduciary from being able
to assert the attorney-client privilege
against the beneficiaries, because
while the attorney is retained by the

fiduciary, the representation is indi-
rectly on behalf of the beneficiaries.'”
Additionatly, fiduciaries “often use
estate or trust funds to pay the fidu-
clary's counsel, causing the burden of
the representation to fall on the bene-
ficiaries' shoulders. [t would be
unjust to prevent the beneficiaries
from accessing the very comununica-
tions stermming from representation
that was to inure to their benefit, and
for which they ultimately paid.

In one of the first cases rec-
ognizing the fiduciary exception,

Riggs Narional Bank v, Zimmer, 353

A2d 709 (Del. Ch. 1976), the court
noted that a beneficiary's interest in
the management and administration
of the trust should be encouraged,
rather than thwarted, By removing
the privilege bar for commumnications
between a fiduciary and his attorney
in that capacity, not only are benefi-
ciaries betfer able to monitor the
affairs of a trust or estate should they
choose to do so, but fiduciaries may
be discouraged from engaging in
questionable activities.

Some may reason that
bacause the attorney indirectly repre-
sents the beneficiaries, the rules
applying to joint representation
apply, Subject to Rules of
Professional Ceonduct [.6 and 1.7,
more than one client with related
interests can be represented by one
attorney. But when one joint client
provides mformation to the attorey,
the attorney-client privilege cannot
be later invoked to prevent the other
joint clients from discovering the
communication.’! The argurnent is
that under this theory, a beneficiary -
as an indirect client - can compel dis-
covery of communications with the
actual client, the fiduciary. The ABA
Committee  on  [Ethics and
Responsibility has provided some

guidance in this area. In ABA
Formal Opinion 94-380, the
Comumnittee concludes that when rep-
resenfing a fiduciary, the fiduelary is
the client, while the beneaficiaries are
not, unless otherwise specifically
provided. The majority of jurisdic-
tions agree,

A word of waming among
simmilar lines. Although the fiduciary
exception zbrogates the attomey-
client privilege among fiduciaries
and beneficiaries, coungel should not
take this as an invitation lo jointly
represent beneficiaries and fiduciar-
ies. Counsel must carefully evaluate
the conflicts among the fiduciaries
and beneficiaries, and heed the pro-
fessional rules. Failure to do so can
result in disciplinary action.”

While the majority of juris-
dictions do recognize the fiduciary
exception, some courts still refuse to
apply it. Courts that refuse to invoke
the fiduciary exception have taken
the position that the statufory nature
of the attomey-client privilege pre-
vents the courts from expanding or
restricting its scope.”  Jurisdictions
refusing to recognize the fiduciary
exception include  California,™
Florida," Texas' and
Massachusetts'.

Application to Successor
Fiduciaries

A resigning fiduciary may
not recognize the vulnerability of the
paper trial he leaves behind. Courts
generally permit successor fiduciar-
jes to discover the prior fiduciary's
communications with counsel.” The
rationale is similar fo that of allowing
beneficiaries to have access. The
new fiduciary takes over the role of
protector for the bereficiaries' inter-
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ests, making the exception to the
attorney-client privilege favorable to
ensure protection of the beneficiaries’
interests.

Application of Crime-Fraud

Exception to Fiduciary

Representation

Althougl the crime-fraud
exception would seem to take a hia-
tus in the average fiduciary represen-
tation case, scenarios exist where this
general exception comes into play.
The majority of jurisdictions extend
the crime-fraud exception to inclade
instances of ¢ivil fraud. This expan-
sion prevents the attorney-client
privilege from attaching to commu-
nications between counsel and a fidu-
ciary who consults with counsel for
purposes of furthering a continuing
or future fraud.'® To date, no
Colorado case has applied the crime-
frand exception in a fiduciary con-
text.? The Celorado Court of
Appeals has, however, upheld the
application of the attorney-client
privilege in a case based in part on
allegations of breach of fiduciary
duty, without discussing the potential
application of the crime-fraud excep-
tion®

Other courts have applied the
crime-fraud exception in cases where
a fidusiary refused to provide full
disclosure of material information to
the beneficiaries, equating this with
fravdulent misrepresentation and
concealment.®  Other cases recog-
nize the concept of "constructive
fraud”, potentiaily expanding the
fiduciary exception to those circumn-
stances in which the fiduciary's con-
duct so simdlarly resembles fraud and
results in consequences and legal
effects, that it should be considered
fraudulent®

Preventing the Unexpected
Application of the Fiduciary

Excention

Given the favorable recep-
tion of the fiduciary exception in
Colorade, counsel should take cer-
tain precautions when tepresenting a
fiduciary tc prevent the unexpected
application of the fiduciary exception
down the road. First and foremost,
discuss with your client the attorney-
client privilege and the pgeneral
waivers and exceptions. Caution
your client that disclosure of your
advice and communications to third
parties can waive the privilege, mak-
ing attorney-client communications
subject to discovery. In this regard,
the use of e-mail should be specifi-
cally addressed. Your client should
be forewarned of the risks of using an
e-mail address to which others have
ACCOES.

Second, discuss with your
client the scope of your representa-
tion. When representing a personal
representative or trustee solely in
their fiduciary capacity, make sure
they understand the scepe of the rep-
resentation, in that you are assisting
the fiduciary in administering the
trust or estate in compliance with the
duties owed to the beneficiaries.
Explain that the beneficiaries may be
able to discover communications in
the event of future litigation concern-
ing the matters covered by the repre-
sentation. Thinking ahead and antic-
ipating the conflicts likely to arise in
each case not only helps to clearly
define the scope of your representa-
tion, but can help to mitigate an vnin-
tentional waiver of the aftorney-
client privilege.

" During the course of repre-
sentation, beware of circurnstances
that lead to the fiduciary secking

advice on potential breaches of their
fiduciary duties. Ifit becomes appar-
ent that the fiduciary will be defend-
ing himself against beneficiaries’
claims of breach of fiduciary dufies,
carefully consider the necessity and
advisability of referring your client to
separate litigation counsel. The uge
of separate counsel will ensure that
the attomey-client privilege remains
intact for those communications
made while defending these claims.
Should you decide to undertake rep-
resentation of your fiduciary client in
the litipation arena as well, be sure to
take the necessary precautions fo sep-
arate each side of your double repre-
sentation. Separate files should be
created for your representation of the
fiduciary in their administrative
capacity and for your representation
of the defendant-fiduciary. Separate
biliing records are also imperative,
and the fiduciary should not use trust
or estate funds to pay litigation fees.
A well-drafied engagement letter
addressing the scope of your repre-
sentation can prove invaluable when
the application of the fiduciary
exception becomes an issue. Should
your representation expand with liti-
gation, an additional engagement let-
ter should be used to.identify the sec-
ondary but separate confext of your
representation.

A Final Thought

The fiduciary exception adds another
bole to the already riddled attorney-
client privilege, subjecting the fidu-
ciary's communications to potential
discovery by beneficiaries. While
we may not be able to escape the
fiduciary exception, we can take the
proper precautions to ensure that iis
effects do not catch the client off
guard and resuit in the disclosure of
information which he intended to
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remain private. A simple discussion
with your ehient at the beginning of
your representation about the risks of
potential discovery can go a long
way toward avoiding complications
in the attorney-client relationship
caused by the nnexpected discovery
of information the fiduciary had
thouglit was private.
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